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All the STATU TES, CASES at LARGE, 


ARGUMENTsS, 


RESOLUTIONS, 


and 


Ju pGMENTS concerning it, 


UNDER THE FOLLOWING HEADS: 


Cray. I. Definition, and Oath of 
Simony, and by what Authority 
this Oath is adminiſtered. 

Cray. II. Of Simony, by the Canon 
and Common Law; the Stat. of 
31ſt EI IZ. c. 6. concerning it; 
and the erroneous Opinions of 
Lord Horr, and ſeveral other 
Judges, in ſaying that the Word 
Simony is not in that Act. 

CA. III. Commentaries and De- 
terminations upon that AR, from 
Lord Cort, and other Reporters 

Cray. IV. Caſes adjudged at Law 
and in Equity, reſpecting general 
and ſpecial Bonds of Reſignation. 

Cray. V. Adjudications relative to 
the Legality of purchaſing the next 
Preſentation to a Benefice, 

Cray. VI. Of the Diſabilities, For- 
feitures, and Puniſhments incur- 
red for Simony, by the Incum- 
bent, Patron, and Ordinary. 

Cray. VII. In what Caſes, and at 
what Times, Advantage may be 
taken of ſuch Forfeitures and 
Diſabilities. 

Cray. VIII. Of the King's Right; 
when he may preſent; and the 
Effect of his pardoning Simony. 

Cnay. IX. Of the Pleadings in 
Actions of Quare impedit, &c. 
upon the Act 31 EL IZ. Co 6. 


1 


| 


CAF. X. What Power the Eccle- 
ſiaſtical Court has in Simony. 


CAT. XI. Of the Power of the 


Ordinary to accept or refuſe the 
Reſignation of a Benefice., 
Cray, XII. The Caſes at large in 
the great Cauſe determined in 
the Houſe of Peers, in May 1783, 
between the Right Reverend Ro- 
BERT Lord Biſhop of Loxpon 
and Lewis Disney FryTcur, 
Eſq. on a Writ of Error from the 
Court of King's Bench, with the 
Arguments of the Judges, name- 
ly, Mr. Juſtice HEATH, Bur- 
LER, NARES, WiLLEs, and 
GovuLD, and of the Lord Chief 
Baron SxyNNER, Mr., Baron 
PER NIN, and Mr, Baron EyrEg, 
in Support of their reſpective An- 
ſwers to the 12 Queſtions propoſed 
to them by the Lords, on the 
Motions of Lord ThurxLow and 


the Earl of MANSFTIEZID; and 


alſo, the Speeches of the Biſhops 
of Sa Lis BURY, BAN COR, LLAN= 
DAFF, and GioucEsTER, of Lord 
TravrLow, the Farl of Mas- 
FIELD, and the Duke of Ricn- 
oN D; with the Judgment of the 
Houſe of Peers, as it is entered 
in their Journal, 


The Whole colLECTED, DIGEST ED, and PUBLISHED 


By T. CUNNINGHAM, Eſq. 
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ADVERRTISEMENT; 


O explain and render the Law concerning 
. Simony better known and more generally 
7 underſtood, than it 1s at preſent, is the Deſign 
of compiling the following Sheets; which are 
intended to contain not only all the Caſes cited 
by the learned Judges, the Right Reverend and 
learned Prelates, and the noble and learned 
Lords, who ſpoke in the very important Cauſe 
olf the Biſhop of Lox Dbox and LEWIS Disnzy 
*Fryrcux, Eſq. but alſo many other Caſes, found 
in the Reporters and other Authors. The Caſes 
of the Plaintiff and Defendant in Error, in that 
great Cauſe, are inſerted at large, accurately 
* and Word for Word as they were printed and 
delivered to the Housk of Pzrrs: and the 
45 Editor has endeavoured to collect and arrange 
. the Materials of this Treatiſe impartially, 
3 and to the beſt of his Judgment and Abilities. 
Ho far he has ſucceeded in this Attempt mult 


3 % Abe ſubmitted to every intelligent Reader, who, 


1 no doubt, will ſuſpend his Judgment till after | 
wid N | Peruſal, 
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PRINCIPAL MATTERS. 


„E 
| EFINITION, and oath of Simony, and by 


what authority this oath is adminiſtered. 
= Definition of Simony—at common law—in Latin— 
Simony deſcribed by ſtat, Eliz.—Defined by ſame ſta- 
tute—If patron takes profits, it is Simony—Oath of 
Simony in canon 40 of the canons of 1603 ;—theic 
authority eſtabliſhed. page 1 to 3. 


3 C n A 


Simony by the canon and common law; the ſtatute 
ef 31 Eliz. C. 6. concerning it; and the erroneous 
pPpinions of chief juſtice Holt, and ſeveral other judges 
In ſaying that the word Simony is not in that act. 
By general canons Simoniacus perpetually diſabled to 
A _ that or any other benefice—Corrupt bargain for a 
penefice deteſtable by common law—Guardian could 
pot preſent, becauſe no profit—More odious ; becauſe 
ccompanied with perjury—Simony offence before 31 
iz. — Bond on ſimoniacal contract againſt law—Such 
ond void Theſe authorities prove that corrupt bar- 
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gain for a benefice was an offence at common law ; but 


Commentaries and determinations upon that act, from 


Ca ſes adjudged at law and in equity, reſpecting general | 


reſign after 3 months notice, unlawful Latin record of, 


CONTENTS. 


could not be ſtopt till ſtat. Eliz,—That act - Word 
Simony ſaid not to be in that act, page 3 to 8, 


rn. 


lord Cote, and other reporters, 
Before act of Eliz. patron in no danger of ſuffering, 
and perſon coming in by Simony muſt be judicially - 


deprived-—But by that act patron loſes preſentation, |, 
and double value of the church—But patron loſes for 
not his turn by uſurpation—Promiſe to pay money fort- 
a rectory s {imoniaca]—Prefentation for money, Ec. 5 
tho' preſentec ignorant of it, is Simony—King cannot 
diſpenſe with diſability—Simony worſe than felony— +» Te 
Simoniacal agreement with the patron's wife—Simony n 
committed unknown to patron and eleik—Intent, of, 12 
{tat. Eliz. to eradicate every kind of Simony—If mo- | 
nev agreed to be given to patron's friend, it is Simony © per, 
If the incumbent's brother contracts with the patron # PE 
without the Incumbe -nt's knowledge, it E Simony 1 wh 
Donatives are within the act. page & to * = 
CHAP. IV. 2 E 
wh: 


and ſpecial donds of reſignation. | 
Bond to pay money for reſignation of benefice, 
good This caſe denied to be law, by judge Powell," 
and Chancery would compel a diſcovery of the conſide- 
ratioh of ſuch a bond, by the ſame—Bond to reſign” 
when patron's {on ſhould be capable, lawful---Bond to 


Wo ante page s 
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this caſe— Bond to re ſign upon requeſt, lawful— Bond 


of reſignation ſaid to be adjudged a dozen times Pre- 1 
ceding caſe differently reported, and nothing ſaid off 
the deen times —Ponds to refign upon requeſt doubted 
to be lawful by Lord Keeper North—Chancery will b ü ; ] 
vent an ill uſe being made of ſuch a bond The biſhop? 


; er 
refuſed to accept reſignation in that caſe—Bond not 5 | 2 
to be made ule of to turn out the incumbent unleſs for. ® "PER 
non-reſtdence or ſome great miſdemeanor—In this! + WY 
caſe bi ſhop refuſed to accept reſignation—Simoniacal® 

ble 
contracts always held void Bond for reſignation of 2 7 


beucfice, good—NMilchief of ſuch bonds, per judge 
2 Powell 


5 


Pmrvell—Court of equity will not ſuffer a general bond 


but of reſignation to be put in ſuit without y ſpecial rea- 
15 ſen Proof of miſbehaviour makes bond good - Wor- 
8. 


thy man will not give a bond of reſignation, per 7, 
Ch. ].—Covurt of equity will not permit an ill uſe to 
be made of a bond of reſignation—Bond of reſignation 
® good—Bond to reſign a living upon requeſt, good— 
rom HBond to reſign a living upon requeſt, lawful—Perfon 
bound to refign a living mu/? procure biſhop's accept- 
ing, ance of the reſignation— Another report of the pre- 
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ally ** ceding cat Covenant that incumbent ſhould by all 
Ion, lawful means reſign upon requeſt, is fimoniacal—Bond 
ofes for procuring a marriage, void, page 14 to29, 
for 
Sc. ol CHA'P,.V. 
not 
3 5 Adjudications relative to the legality of purchaſing the 
/ next preſentation to a benefice. 
5 0: Ws Purchaſing an advowſon with intent to preſent a certain 
_ teren is Simony—Purchaſing avoidance with intent to 
oY preſent purchaler's ſon, is within the ſtatute—Doubt 
2tron rn: 
j whether clergyman could purchaſe next pre ſentation for 
N himſelf”; to remove which doubt act of 12 Anne was made 
.* —Act inſerted here —Purchaſe of the next avoidance 
| when the incumbent is ready to die, is Simony—Purchaſe 
of ext preſentation, by the father in preſence of his ſon, 
© when the incumbent is ſick, is not Simony Doctrine 
eneral of this caſe contradicted by ſubſ-quent caſe, namely, 
[ 4 To contract for the next preſentation, when the in- 
efice, WF cumbent is ſick and like to die, is Simony—On the 
owell, purchaſe of an advewſon in fee, the incumbent being 
nſide- 5 ? in extremis, but without privity of the clerk, the next 
reſign = preſentation is not void, as being upon a ſimoniacal 
Ind to = contract, page 26 to 32. 
ord of | 
P. F 
aid of, 


fihe diſabilities, ferfeitures, and puniſhments incurred 
for Simony, by the incumbent, patron, and ordinary, 
: 2 By the incumbent Before act of 31 EZliz. Simeniacus 
biſhop =X perpetually diſabled to take that or any other benefice; but 
d no * /moniace promotus diſabled only as to ſame church; but 
ls for now all one in both cafes; each is perperually diſabled as to 


ubtedin” 
pre- 


. 1 . 
18 ; . ; ond | 
n 0 5 that benefice— In like manner, Simeniacus to forfeit dvu- 
1 of 15 dle value of the benefice Neither the Simoniacus, nor i- 
a ade = monaceprometus can ſue for tithes —Incumbent taking mo- 
] wal 7 
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| ney for exchange forfeits double—Perſon corruptly ob- 
taining orders forfeits 101, and all preferments, &c.—- | 


King cannot diſpenſe with diſabilities incurred by this 
act— —S$imony not pardoned by a general pardon — Simoni- 
acus liable to be proſecuted for perjury—Guilty patron 


forfeits right of preſenting, and double value—Patron giv- 


ing money for reſigning or exchanging forfeits double— 
Ordinary corruptly inftituting, &c. to a benefice, for- 
feits double the value.—If he takes reward for con- 
ferring orders, or granting licence to preach, he for- 
feits 40 J.— Beſides, all perſons guilty of this offence 
are ſubject to the ecclefiaſtical laws— There are no 
acceſſaries in Simony. page 32 to 34. 


CHAP. VII. 


In what caſes, and at what time, advantage may be taken 


of ſuch forſeitures and difabilities. 
If patron does not preſent in fix months, ordina- 


ry may This agreeable to canon lJaw—Patron cannot 


take advantage, Ic. unleſs perſon ſimoniacally promoted 


has been inducted—Incumbent adjudged to be removed 
by guare impedit, continues incumbent de facto, till a 
new preſentation is made—One moiety of all the for- 
feitutes, Sc. is given to any perſon, c. page 34 to 35. 
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effect of his pardoning Simony. 
Preſentation without admiſſion intitles the king 


King may preſent without depriving the incumbent 2 


or removing him by guare impedit—T he act of El:z. 


ought to be conſtrued for ſuppreſſing the miſchief, and . 
advancing the good of the church The king has no in- 


tereſt, but only liberty to preſent—Preſentation veſts 
in the king without office - At what time the king may 
preſent— Death of a Simoniſt hinders not the king's 
preſentation, becauſe incumbent never was parſon de 


jure But fimoniacal preſentation of an uſurper gives 
the king no right—Preſentation only will entitle. the 
king—But if incumbent inſtituted and inducted, the 1 
king cannot take advantage till incumbent removed 
—Ddimony of a deceaſed incumbent without the knowledge | = x 


of the living patron and clerk, intitles the king to preſent 2? 


Be - 
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Of the King's right; when he may preſent; and the 
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. 
4 — This deciſion occaſioned act 1 Mill. and Mar. c. 16. 


gl 
Tom | - by which it is enacted, that the ſimoniacal preſentation 
this of one perſon may not prejudice another after the death 
moni-= of the Simoniſt—That a&—Effe&t of king's pardon 
F 


If Simony pardoned, church remains void as to this 
giv= > preſentation---Effect of general pardon—Pardoen will 


le — not enable clerk to hold a benefice; it only ſaves him 
for- from any criminal proſecution page 35 to 39. 
con- 

for- E 

tence 


no Of the pleadings in actions of gquare impedit, &c. upon 


0 34+ the act c. 31 Elix. 6—As to the declaration, Gc.— 
Simoniacal agreement not avoided by pleading Simo— 
ny - Obligor may aver againſt a ſimoniacal bond 
Simoniacal contract muff be averred, and ſhewn ſpe- 

* cially— To an obligation made generally to reſign 

upon requeſt, the particular purpoſe may be pleaded. 

dina- 8 page 39 to 42. 

nnot — 

noted 4 ® H A F. X. 

oved : i 

till a What power the eccleſiaſtical court has in Simony— 

r Power reſerved by 31 Elix. c. 6. ſect. 9. - Simony pro- 

0 35. perly triable in the ſpiritual court. page 42 to 44. 
„ 

Of the power of the ordinary to accept or refuſe the re- 
the ſignation of a perſon preſented to a benefice. Wherein: 


iſt. What ſhall be good cauſe of refuſal in reſpect 
to the perſon preſenting. _ | 
ut 2dly. What ſhall be good cauſe of refuſal in reſpect 

of the preſentee being vicious. 5 

23a. What ſhall be good cauſe of refuſal in reſpect 

of the perſon preſented being illiterate. | 
* 4½%% . Where and how cauſe of refuſal ſhall be 
tried. page 44 to 52. 


Ke. . 


The caſes at large in the great cauſe determined in the 
+ houſe of peers, in May 1783, between the right rev, 
Robert, Biſhop of London, and Lewis Diſney Ffytche, Eſq. 
on a Writ of error from the court of King's Bench, 

| with 


IX 


F 


with the arguments of the judges Heath, Buller, Naret, 

Willes, and Gould, and of the lord chief baron Skynner, 

Mr. baron Perryn, and Mr, baron Eyre, in ſupport 

of their reſpective anſwers to the twelve queſtions pro- 
| poſed to them by the lords, on the motions of lord 
| Thurlow, and the earl of Manfield; alſo the ſpeeches 
| of the biſhops of Saliſbury, Banger, LlandafF,, and Glou- 
| ceſler; of lord Thurlow, the earl of Mansfield, and the 

duke of Richmond ; with the judgment of the houſe of 

peers as it is entered in their journal, | 

Caſe of the plaintiff in error 

Cafe of the defendent in error 

The 12 queſtions put to, and the anſwers 


8. 


Pp. $2 19 59 
p. 59 to 68 


of the judges - - - P. 68 1 72 
Arguments of the judges, &c. namely, 
Mr. juſtice Heath - - „ p. 72 1078 
Mr. juſtice Buller - - P. 76 1 79 
Interrupted by 

Lord Thurl:w — — = P. 79 19 80 
Earl of Mansfeld - - = þ. 80 
Lord Thurlow - - pP. 80 to 81 
Mr. juſtice Buller reſumed - Pi. 81 to 83 
Mr. baron Perryn . yy p. 83 to 86 
Mr. baron Eyre - N p. 86 to 99 
Mr. juſtice Nares - - P. 99 t 105 
Mr. juſtice Milles - - - P. 105 to 109 
Mr. juſtice Gould ** p. 109 to 116 
Chief baron Skynner - . p. 116 to 123 
Biſhop of Saliſbury - - p. 123 to 120 
Biſhop of Bangor - — p. 126 0 137 
Biſhop of Landaſf - - p. 137 to 145 
Biſhop of Gloucęſter - = P. 145 10 153 
Lord Thurlow — — - Pp. 153 to 167 
Earl of Mansfield — - p. 167 to 174 
Duke of Richmond - - 


p. 174 1% 176 


VVV 
Nee. 


Copy of the original record, in the caſe of Sir John Paſ— 
chall v. Clarke, (See pages 16, 95, 102.) Trin. 15 Fac. 
Kelto. 205 . p. 177 to 183. 


| No. II. 
Act of inſtitution to the benefice mentioned in the pre- 
ceding record, Extracted from the regiſtry of the con- 

; begin, 
ſiſtory court of Londen, Feb. 27, 1784. 2. 183. 
No. III. 
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E 1. 8. X1 


res, 


ar No. III. 
I N . 

ort Note on a paragraph in p. 66. P. 184. 
ron 
ord f, UN No. IV. 
"es 7 Thecaſe of Coulſon v. Coulſon, cited by lord Thurlow and 

* ke of Richmond. 18 
the the du : P. bY 
"oe g | No. V. 
9 > The caſe of Perrin againſt Blake, cited by lord Thurlow 
8 and the duke of Richmond, p. 185 to 187. 
2 ] No VI. 

The caſe of Nite and I/hite, determined in the houſe of 
5 lords on the 6th of May, 1782, cited by the biſhop of 
9 Bangor and lord Thurlot. Pp. 187 to 188. 
5 | No. VII. 

The caſe of Bawderok v. Mackaller, more fully reported 

I than it is in pages 13, 14. b. 188 to 189. 
3 
6 No. VIII. 
9 A fuller report of the caſe of ackaller v. Todderick, (fee 
93 pages 4, 9.) cited by loid chief juſtice baron Skinner 
2 > and by carl /fansfeeld. p. 189 to 191. 
2 : | No. IX. 
. Oaths of Simony from biſhop Gilfin's codex, page 802. 
i fl p. 191 to 192. 
: 2 Ou of Simony in J eld 5. 192. 
57 
74 
76 
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with the arguments of the judges Heath, Buller, Nares, 
Wiles, and Gould, and of the lord chief baron Skynner, 
Mr. baron Perryn, and Mr, baron Eyre, in ſupport 
of their reſpective anſwers to the twelve queſtions pro- 
poſed to them by the lords, on the motions of lord 
Thurloto, and the earl of Manfield; alſo the ſpeeches 
of the bilhops of Saliſbury, Banger, Llandaff, and Glou- 
ceſler; of lord Thurlow, the earl of Mansfield, and the 
duke of Richmond ; with the judgment of the houſe of 


peers as it is entered in their journal, 


Caſe of the plaintiff in error p. 52 to 59 
Cale of the defendent in error 


p. 59 to 08 
The 12 queſtions put to, and the anſwers 
of the judges - - — P. 681072 
Arguments of the judges, Cc. namely, | 
Mr. juſtice Heath - 1 7 „p. 72 10 76 
Mr. juſtice Buller — - p. 76 to 79 
Interrupted by 
Lord Thurl:w - - — P. 79 to 80 
Earl of Mansfeld — p. 0 
Lord Thurlow - - p. 80 to 81 
Mr. juſtice Buller reſumed - - þ. 81 to 83 
Mr. baron Perryn - - p. 83 to 86 
Mr. baron Eyre - p. 86 to 99 
Mr. juſtice Nares - - p. 99 to 105 
Mr. juſtice Milles — - - P. 105 to 109 
Mr. juſtice Gould — - Pp. 109 to 116 
Chief baron Skynner - - p. 116 to 123 
Biſhop of Sali/oury - - p. 123 10 126 
Biſhop of Bangor - — Pp. 126 to 137 
Biſhop of Landaſf - - p. 137 10 145 
Biſhop of Gloucejrer „ W288 
Lord Thurlow - - - 7. 153 to 167 
Earl of Mansfield - - p. 167 to 174 
Duke of Richmond - - p. 174 10 176 


A rn 
No. I. 


Copy of the original record, in the caſe of Sir John Paſ- 
chall v. Clarke, (See pages 16, 95, 102.) Trin. 15 Jac. 


P. 177 to 183. 


Rolto. 205 1. 


No. II. 


Act of inſtitution to the benefice mentioned in the pre- 
ceding record, ExtreGed from the regiſtry of the con- 


ſiſtory court of Lenden, Feb. 27, 1784. 


p. 183. 
No. 111. 
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No. III. 

Note on a paragraph in p. 66. p. 184. 
No. IV. 

The cafe of Coulſon v. Coulſon, cited by lord Thurlow and 

the duke of Richmond, p. 185. 
No. V. 

The caſe of Perrin againſt Blake, cited by lord Thurlow 

and the duke of Richmond, p. 185 to 187. 
No VI. 


The caſe of Mite and I/hite, determined in the houſe of 
lords on the 6th of May, 1782, cited by the biſhop of 


Bangor and lord Thurlow, p. 187 to 188. 
No. VII. 

The caſe of Bawderok v. Mackaller, more fully reported 

than it is in pages 13, 14. p. 188 to 189. 
No. VIII. 


A fuller report of the caſe of Mackaller v. Todderich, (fee 
pages 4, 9.) cited by loid chief juſtice baron Skinner 
and by carl /7ansfreld, p. 189 to 191. 


No. IX. 


Oaths of Simony from biſhop Giin's codex, page 802. 
| p. 191 to 192. 
Oath of Simony in [reland, p. 192. 
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NAMES of the CASES 


Inſerted and cited 


A. 
BBOT of York, /ee 
York, Abbot of 
Albany v. Biſhop of St. A- 


faph, page 47 
Aſaph St. /e St. Aſaph 


= 
Babington v. Wood, Fage 16 
Baker v. Rogers, page 11, 


34, 39» 41, 43 
Baker v. Watſon, page 17, 18 


Barret and another v. Glubbe 
and another, page 2, 30 
Bartlet v. Vinor, page 4, 19 
Bawderock v. Mackaller, 
page 14, and Appendix, 
No. viii. | 
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Thornton, /ce Hodgſon 
'T oddericx, ſee Mack!!er 
Totteridge v. Mackalley, 
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Truſſel, ſce King 

Turner, /ce Hawkins 
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Vinor, /ce Bartlett 
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Watſon v. Baker, page 17 
Web v. Hargrave, page 41 
Wentworth, /e Riſby 

Wilſon v. Pradſhaw, page 1 


Wincheſter, Biſhop of, yee 
Winchcombe 

Wi chcombe v. Pulleſton, 
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; 37, 38, 40 
Winchcombe v. Biſhop of 


Wincheſter and Pulleſton, 
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Wolferſtan v. Bittop of Lin- 
coln, page 31 
Wood, /ce Babington 
Worceſter, 
King 
Wyndham v. Bowen, page 22 
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York, Abbot of, v. Biſhop of 
Norwich, page 35 


SET I 


In page 17, line 19 from the top, for 9 Car. 1. 


5 Car. 1. 


read 


In page 52, line 7 from the top, after? 
Chief Baron SHnner, inſert Mr. Baron Perryn. 
44, ſecond line after CHAP. for the wrds—reſignation of 


Biſhop of, /ee | 


7. 
- 


* 
* 
&.* 

[4 


2 


In page 


rn 3 


a benefice, read, reſignation of a perſon preſented to a 
75 


benefice, 


% 2. 5. 


OF THE 
N 
j T0111" -4-K-3 
22 ; : Referred to in the following TREATISE, 
With their ſeveral ConTraAcTions. 
p of 5 J 
35 5 ; A, | Co. Entr. Coke's Entries 
. f PR. Fg. Ca. Abridge- 1 or 1 Liſt. Coke's 
225 ment of Equity Caſes 1ſt Inſtitutes, or Coke en 
? Littleron 
1 x B. 4, 5, 7 Co. or Rep. 'The 
| | 4th, 5th, 7th, &c. Parts of 
| 5 Fasc. Vr. Bacon's A- Coke's Reports 
8 5 bridgement Comb. Comberbach's 
==, 2 Bac. Com. Black- Re 2 
ſtone's Commentaries, 1ſt Cro. Car. or 3 Cro.eCroke's 
and 2d Vol. Reports of Caſes in the 
; 1, 2 Blac. Rep. Black- | Reign of King Charles I. 
— tone? s Reports, in 2 Vols. Cro. El:x.or 1 Cro.— Croke” 8 
,. or Bro. Brooke?s Reports of Caſes in the 
* Abridgement Reign of Queen Elizabeth. 
#ZPrownl. Brownlow's | Cro. Fac. or 2 Cro,——Croke's 
1 3 Repor ts of Caſes in the 
I, 2 Bulf. Bulftrode's | Reign of King James. 


read © 


FS. Reports 1k and 2d Part 
after 


Barn Eccl. Law Burn's 
Eccleſiaſtical Law 


P4885 0 Hur. —Burrow's Reports 
on of 
0 a2 . 
4 13 Carthew's Re- 
ports 
E Chan. Ca. Chancery 
$ 3 Caſes, 2d Part 
0 oo. Prec. - Chancery 
"recedents | 
2 an. Rep. Chancery 
W Revorts 


5 od. Gibſon's Codex 
Eccleſiaſtici Anglican 


D, 
Deg. Sir Simon Degge's 
Parſon's Counſellor 


Dy. Dyer's Reports 
H. 


Hawk, Pl. -Hawkins's 
Pleas of the Crown 

Hob. Hobart's Reports 

Hutt.—— Hutton's Reports 


5 
Jenkin's Cen- 


Tenk. 
tury Caſes 


1, 2, 3 4½.— The 1, 2d, 
and 


and 3d Parts of Lord 
Coke's Inſtitutes 
Jo. Sir William Jones's 


Reports 
K. 
2 Keb. Keble's Reports 
L. 
Lane Lane's Reports 
3 Lev. Levinz's Re- 
ports x 
Lutw. Lutwich's Re- 
ports 
M. 
12 Mod. Caſes in King 


William's Reign, now diſ- 
tinguiſned as Twelfth Mo- 
dern Reports 

Mo. Moore's Reports 


N. 
2% ———Noy's Reports 


O. 


Owen's Reports 


QW. 
. 


P]. Com. or Cem. Plow- 


AUT HORI 


| 


den's Commentaries 


Norte. 


| 


1H. i. 1 H. 2. 3 Ed. 1. 3 Ed. 2. and fo on, are 4 


6 


"T1ES: 
R. 


Ray. or Raym.——Sir Tho- 

mas Raymond's Reports 7 
2 Roll. Abr. Rolls A- 

bridgement, in 2 Parts, | 


I, 


1, 2 Roll. Rep. Roll's 
Reports, in 2 Parts ; 
8 | i 
Saund. Saunders's Re- 1 
ports — 
Sayer — Sayer's Reports ; 
l, 2 Cid. Siderſin's Re- : 


ports, in 2 Vols. ; 
Show. Parl. Ca. Sho W- 

ers Parliamentary Caſes 
Skin. — Skinner's Reports 
Stran. —Strange's Reports 


V. 


Vaugh.——Vaughan's Re- 
ports 
Lern. 


Vernon's Reports 


Vat ſon. Cl. Law. Wat- 


ſon's Clergyman's Law 
Winch. Winch's Reports, 


references to the year books, or reports of caſes adjudged 


and taken down by reporters appointed for that purpoſe, W 
in the ſeveral terms and years of thoſe Kings; and M. or 
Mich. 1 H. 1. ſignifies Michaelmas term, in the firſt 
of the reign of king Henry I. and ſo Hill. or H. for 
Hillary term, Paſch. for Haſter term, and 7. or Trin. 
for Trin:ty term, in theſe years and reigns, Cc. 


year 


r . . 
5 is * 


; . 


Definition, and oath of Simony, and by what authority 
h this oath is adminiſtred. | 


ltc is ſo called from the reſemblance it is ſaid to bear 
to the fin of Simon Magus, though the purchaſing of holy 
orders ſeems to approach nearer to his offence, It was 
by the common law a very grievous crime; and is fo 
much the- more odious, becauſe, as Sir Edw. Core 


— obſerves (3 1n/t. 156), it is ever accompanied with per- 


Jury; for the preſentee is ſworn to have committed no 
Simony. However it is not an offence puniſhable in a 
criminal way at the common law (Moor 564); it being 
thought ſufficient to leave the clerk tc eccleſiaſtical 


benſures; but as theſe did not affect the ſimoniacal 


Patron, nor were efficacious enough to repel the notorious 


. or 
year 
for 


Trin. 


Practice of the thing, divers acts of parliament have been 
ade to reſtrain it by means of civil forfeitures; which 
die modern prevailing uſage, with regard to ſpiritual pre- 
are 
doed Þ 
poſc, 
em, it is not Simony at common law. Simoniacus is the 
perſon who makes ſuch promiſe; and he is made in- 
pable to take any other benefice; but ſimoniacè promotus 
where a friend of a man not knowing it, gives money 
the patron or ordinary, to preſent, or inſtitute. Per 
aeridge juſtice, 2 Rell Rep. 465. Mich, 22 Jac. 1. 
EK. in the caſe of Wilſon v. Bradſhaw 
Is Cro. Eliz. 788. Simony is defined to be, Voluntat, 
we de/iderium emendi vel vendendi ſpiritualia, vel ſpirituali- 


ments, calls aloud to be put in execution, 
1 is a contract either with the patron to preſent, 
with the ordinary to inſtitute; and if it be neither of 


s adberentia. 


B | Lord 


IMONY is the corrupt preſentation of any one to 2 Black. Com. 
an eccleſiaſtical] benefice for money, gift, or reward. 97% 


Canen 40 of the 
ca"o0ns made in 


1603. 


Oath of Simony, Not by a proctor : I N. N. do ſwear, that I have mad 


Law of Simonv. 
Lord Cee, in 3 I,. 153, ſays, that Simony is d- 1 


ſeribed by the act 3 Eltz. c. 6. con 


What is or what is not Simony now depends on the on 


ſtat. of 31 Elz. c. 6, which did not adopt all the wild {+5 ne 
notions of the canon law; but has defined it to be St a 
a corrupt agreement to preſent. Per chief juſtice D. Hur 
Grey, in the caſe of Barret and another againſt Gu“ 1 


and another, 2 Black. Rep. 1052. For the act 31 Eliz. 7 poin 


c. 6. Se the next chapter. dete. 
Prefentation is no profit to the patron, but pre-emnience, John 

and the profits are to the parſon; for if the patron take; hic 

the preſits, it is Simony. Br, iſſues Ret. pl. 21. cite. CTunn 

24 E. 3. 29. eber 
To avoid the deteſtable fin of Simony, becauſe buying and ( 

and felling of fpiritval and eccleſiaſtical functions, 

eficers, promotions, dignities and livings is execrable— 


before God; therefore the archbiſhop and all and ever; 
biſhop or biſhops or any other perſon or perſons having 
authority to admit, inſtitute, collate, inſtal, or to confirm Of S. 
the election of any archbiſhop, biſhop or other peiſon 

or perſons, to any ſpiritual or eccleſiaſtical function, of 
dignity, promotion, title, office, juriſdiction, place 01 75. 
benefice with cure or without cure, or to any eccleſiaſtical | 

living whatſoever, hall before every ſuch admiſſion, in“ | 
ſtitution, collation, inſtallation or confirmation of election | A 
reſpectively, miniſter to every perſon hereafter to b Ind a 
admitted, inſtituted, collated, inſtalled or confirmed in of Jud ice 
to any archbiſhoprick, biſhoprick or other ſpiritual c ualif 
eccleſiaſtical function, dignity, promotion, title, office, . 60 
juriſdiction, place or benefice with cure or without cure, Sentec 
or in or to any eccleliz{tical living whatſoever, this oath 
in manner and form following, the ſame to be taken by 
every one whom it concerneth, in his own perſon, and 


no ſimoniacal payment, contract or promiſe, diredſ 
« or -indirectly, by myſelf, or by any other to mi | 
„ knowledge or with my conſent, to any perſon or peri 
6 ſons whatſoever, for or concerning the procuring an 
obtaining of this ecc]cſiaſtical dignity, place, prefer 
„ment, office, or living” [reſpectively and particular 
naming the ſame, whereunto he 1s to be admitted, i 
ſtituted, collated, inſtalled, or confirmed], * nor vm 
at any time hereafter perform or ſatisfy any ſuch kin , We c au 
of payment, contract or promiſe made by any ot Puld 1 
« without my Knowledge or conſent: So help me 2 4 5 

„ thro' Jeſus Chriſt.” Þ 


des Phe canons of 1603 were made by the biſhops in Authority of the 
| Convocation allembled by virtue of the King 2 8 Writ, and canons in 1603. 
the confirmed by his charter under the great (cal; and “ran. Rep. 1056. 


Law of Simony, 


vild he king's conſent to a canon, in * eccliſcaſtica, makes 
be Ge a law to bind the clergy, but not the ys Per lord 
De #Hardwicke in the caſe of Aliddleton v. Crof 

Ih! The authority of the convocation of 1 and man 


liz, © points of eceleſiaſtical juriſdiction, are eſtabliſhed by this 
determination of the court of king's bench, — Sir 
ence, n Strange reports only the opinion of the court; 
take; Which is more fully and circumſtantially reported in 
cate; Cunningham's reports of caſes in lord Hardwicke's time 
wherein are alſo inſerted the arguments of the civilians 
ying and counſel on both ſides, but not in Sir Fobn Strange, 
ions, 
rablee 
very HNA FP. II. 
aving 
nfirm 07 Simony by 8be canon and commen law, the Stat. 31 
erfoca Eliz. c. C. concerning it; and 1532 erroneous opinions 
Aion, ef chief juſtice Holt and ſe veral Berndt es in ſaying 
ce d tbat the word Simony is not in that Act. 
iſtical} 
„ in A s by the purchaſe of eccleſiaſtical benefices: worthy 
cction A and learned men may be kept out of tie church, 
to bi and a door may, to the great ſcandal of religion and pre— 
in o jqudice of morality, be opened to perſons by no means 
ual d ualified to diſcharge the duties of the ſacred function, 
office, 1 is of the utmoſt conſequence to ſociety that it be pre- 
t cure, vented. With a view to this, Sir Simon Degoe ſays, that 
s oath dy ſome general canons a perſon fimoniacally promoted 
en dy puniſhed by deprivation, and a Simoniack, by depri- 
1, an, ation and perpetual diſability, not only as to the church 
e mad was preſented to upon a ſimoniacal contract, but alto 
lirecliſ all others. Deg. part 1. c. 2. 
to m. In 1 12/l. 17. b. a corrupt bargain, for a benefice, is 
or pers Rid to be ſo deteſtable in the eye of the common law, 


at a plaintiff in guare impedit could not before the 
atute of Nm. 2. recover damages for the loſs of his 
Peſentation; it being conſidered as a thing of no value, 
Nad in 11/1. 89. it is (aid, that a guardian in ſocage 
C c buld not preſent to an „ in right of his heir 

1. 5 ecauſe, as he could take nothing for the preſentation, he 
Puld not bring it to account. 


8 
wo 0-2 In 


3 


— 


the following words: ** And for the avoiding of S1Mony þ 
and corruption in preſentations, collations and do- 
& nations, of and to benefices, dignities, prebends, 
and other livings and promotions eccleſiaſtical, and 


. 


. 


The penalty for 
prelenting to a 
benence, or for 
bein preſ-nt- 
ed tor reward, 
Coke Eutr. 516. 


Law of Simonv. 


In the caſe of Mackaller, v. Todderick, Cro. Car. 361: 
it is ſaid, per Curiam, that Simony was an offence at 
coinmon law, before the ſtat. of 31 Elix. c. 6. ures 

In IVinchcomb v. Pullejlon, Hob. 167, it is laid 
down, that a bond upon a ſimoniacal contract is againſt Br 


law, becauſe it is given upon a contract ex turp! cauſa, and dig 
contra bones mores; nay that it is as void as an uſurious time 
bond, which if an executur pay, he is guilty of a F perl; 
deve :/lavit. 4 fort! 


In Carth. 252. Bartlett v. Vinor, ſuch bond is ſaid to 
to be void, as being againſt law, although it be not ſo de- 
clared by the ſtatute, he 

Other authorities might be added; but theſe are ſuf- ; 
ficient to fhew, that a corrupt bargain for preſenting to a 
benefice is an offence at the common law. 5 

But as neither the conſideration of the greatneſs of the 
oftence of Simony, nor the proviſion made againſt it by 
the canon or common law, was ſufficient to put a ſtop to 
this offence, it was at length prohibited under very ſevere 
penalties, by the following act: | 

Stat. 31 Eliz. [ A. D. 1589] cap. 6. | Intitled “ an at 
*© againſt abuſes in election of ſcholars, and preſentation 
to benefices. 4 

Note, the 3 firſt ſections of this act, and the greater part 
of the 4th, relate to the election of fellows, ſcholats, c. 
into colleges, Sc. But at the end of the 4th ſection are 


N. 
2 
iS 


„ in admiſſions, inſtitutions and inductions to the 
se ſame; . 
5. Be it further enacted by the authority aforeſaid, that 
if any perſon or perſons, bodies politick and corporate, 
ſhall or do at any time after the end of forty days next after 
the end of this ſeſſion of parliament, for any ſum of 
money, reward, gift, profit or benefit, directly or in- 
directly, or for, or by reaſon of any promiſe, agreement, 
grant, bond, covenant, or other atlurance, of or for any 
tum of money, reward, gift, profit or benefit whatſoever, 
directly or indirectly, preſent or collate any perſon to any 
benefice with cure of ſouls, dignity, prebend or living 
eccleſiaſtical, or give or beſtow the ſame, for or in reſpet 
of any ſuch corrupt cauſe or conſideration, that then every 
ſuch preſentation, collatian, gift and beſtowing, and _ on 
a- 


: admiſſion, inſtitution, inveſtiture, and induction there- 
upon, ſhall be utterly void, fruſtrate, and of none effect 
in law: (2) And that it ſhall and may be lawful to and 


Law of Simony. 


for the queen's majeſty, her heirs and ſucceſſors, to pre- 


ſent, collate unto, or give or beſtow every ſuch benefice, 


dignity, prebend and living eccleſiaſtical for that one 
time or turn only, (3) and that all and every perſon or 
perſons, bodies politick and corporate, that from thence- 
forth ſhall give or take any ſuch ſum of money, reward, 
gift, or benefit, directly or indirectly, or that ſhall take 


or make any ſuch promiſe, grant, bond, covenant, or 


other aſſurance, ſhall forfeit and loſe the double value of 


one year's profit of every ſuch benefice, dignity, prebend 


and living eccleſiaſtical ; (4) and the perſon ſo corruptly 
taking, procuring, ſeeking or accepting any ſuch benehce, 
dignity, prebend, or living, ſhall thereupon, and from 
thenceforth, be adjudged a diſabled perſon in law, to have 


or enjoy the ſame benefice, dignity, prebend or living 
eccleſiaſtical. 


6. And be it further enacted, that if any perſon ſhall 
at any time after forty days next after the end of this 
ſeſſion of parliament, for any ſum of money, reward, 
3 profit or commodity whatſoever, directly or indirect- 


I (other than for uſual and lawful fees), or for, or by 
reaſon of any promiſe, agreement, grant, covenant, bond, 


or other aſſurance, of or for any ſum of money, reward; 
ift, profit or benefit whatſoever, directly or indirectly, 


admit, inſtitute, inſtal, induct, inveſt or place any perſon 


In, or to any benefice with cure of ſouls, dignity, prebend, 


pr other living eccleſiaſtical; that then every ſuch perſon, ſo 
@pffending, ſhall forfeit and loſe the double value of one 
Fear's profit of every ſuch bencfice, dignity, prebend and 
Niving eccleſiaſtical; (2) and that thereupon immedi- 
Wtely from and after the inveſting, inſtallation or induction 
Whereof had, the ſame benefice, dignity, prebend, and 


Wvings eccleſiaſtical, ſhall be eftſoons meerly void; (3) 


1 | it nd that the patron, or perſon to whom the advowlon, 


0 lapſe, ſhall accrue upon .any voidance mentioned in 


ift, preſentation or collation ſhall by law appertain, ſhall 
and may, by virtue of this act, preſent or collate unto 
ive and diſpoſe of the ſame benefice, dignity, prebend, 
yr living eccleſiaſtical, in ſuch ſort, to all intents and 
Purpoles, as if the party ſo admitted, inſtituted, inſtalled, 


veſted, inducted or 
ad, 


7. Provided always, that no title to confer or preſent 


placed, had been, or were naturally 


this 
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e c chaſtical law 


be not rak n 
away by this 
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The penalty 


for giving or 


taking of re- 
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Law of Stmony. 


this act, but after fx months next after notice given of | at 2 
ſuch voidence, by the ordinary to the patron, ent 

8. Ard be it further chedted by the authority aforeſaid, | ACCC 
mat if any incumbent of ay benence with cure of ſouls, alt 
after the end of the faid ſorty days, do, or ſhall corruptly indu 
reſign or nchange the ſame, or corruptly take for, or had 
in ic{pect of the reſigning or exchanging of the fame, cal, 
directiy or indirectly, any penfion, ſum of money, or patr 
bencttt whatſoever ; that then as well the giver, as the tion 
taker of any ſuch penſion, ſum of money, or other benefi: by \ 
corruptly, ſhall loſe double the value of the ſum ſo given, diſp 
taken or had; (2) the one moiety as well thereof, as of ſiaſt 
the forfeiture of double value of one year's profit before part 


mentioned, to be to the queen's majeſty, her heirs and | 
ſucceſiors, and the other moiety to him or them that will 


7 
= 2 
a x 
2 2 


ſue for the ſame, by action of debt, bill or information, moi 
in any of her majeſty's courts of record, in which no | vere 
eſſoin, protection or wager of law or privilege ſhall be the 
admitted or allowed. 5 ſam 
Provided always, that this act, or any thing herein any 
contained, ſhall not in any wile extend to take away or pro 
reſtrain any puniſhment, pain or penalty limited, pre- or 2 
ſcribed or inflicted by the laws eccleſiaſtical, for any the [ 
offences before in this act mentioned, but that the ſame F tha 
ſhall remain in force, and may be put in due execution, 31 
as it might be before the making of this act; this act, or 5 tho 
any ining therein contained to the contrary thereof, in any WO! 
wiſe notwithſtanding, j - wo 
10. Provided further, and be it enacted by the authority | and 
aforciaid, that if any perſon or perſons whatſoever, hail Hi 
or d, at any time after the end of this ſeſſion of parlia- HEY 
ment, receive or take any money, fee, reward, or any) 1 
other profit, directly or indirectly, or ſhall take any pro- the 
mite, agreement, covenant, bond, or other aſſurance, to 5 Y ſtat 
receive or have any money, ſee; reward, or any othet NS 


{* * 
roht, direct), or ind realy, cither to bim or themſelves, RY feel 
cr to any other of their or any of their friends (aß 7 


crdtnary and Jawiul fees only excepted), for, or to procure 0 eff, 
the ordaining or making of any miniſter or minitters, 1 tak 
or giviny of wy orders, or licence or licences to preach; Oi 
that then eve re perfon ond perſons, fo cliending, ſhall {vMf y Ar 
every {uch oltrace forfeit end Ki the ſum cf fortran © 
pounds of lav iu money uf EN ; (2) and the party 4 - a 


Corruptly. ordained or made m inifter, or taking orders, 
U. all ICE and loc the lem of ten pounds: (3 And i 
| 45 
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Law of Simony. 


e any time within ſeven yeats next after ſuch corrupt 


entring into the miniſtry, or receiving of orders, he ſhall 
accept or take any benefice, living, or promotion eccle— 
then immediately from and after the 
induction, inveſting, or inſtallation thereof, or thereinto 
had, the ſame benetice, living, and promotion eccleſiaſti- 
cal, ſhall be eftſoons meerly void; (4) and that the 
patron or perſon to whom the advowlon, gift, pretenta- 
tion, or collation ſhall by law appertain, ſhall and may, 
by virtue of this act, prefent or collate unto, give and 
diſpoſe of the ſame beneſice, living, or promotion ecc:e- 
ſiaſtical, in ſuch ſort, to all intents and purpoſes, as it the 
party ſo inducted, inveſted or inſtalled, had been, or were 
naturally dead; any hw, ordinance, qualification or diſ- 
penſation to the contrary notwithſtanding; (5) the one 
moiety of all Which forfsitures fhall be to our ſo— 
vereign lady the queen, her heirs and ſucceſſors, and 


Who ſhall have 
the forteitures, 
and by what 
meant. 


the other moiety to him or them that will ſue for the 


ſame, by action of debt, bill, plaint, or information, in 


any of her majeſty's courts of record, in which no efloin, 


- 
— 


41 B ih op of dt. David's. v. Lucy. 


conſtruction of that word in the civil law; and therefore 


protection, privilege, or wager of law, ſhall be admitted 
or allowed. Che Lit. 120. a. 
It is remarkable that many learned judges have ſaid Erroneous 


a . : 8 £ opinion of the 
that the word Simneny is not mentioned in the ſaid act of the judges, Bee: 


31 Eliz. cap. 6. as appears from the five following au- «4 ME 
thorities: 1/7, Note, that in this ſtatute there is no 5 3 
word of Simony ; for by that mans the common Jaw , At... 


would have been judge what ſhould have been Simony, Sex 34 ce 
and what not. Ny 25, in caſe of Hincheambe v. Puleſton, ye | .. y 
Mich. 15 Fac. 1. A. D. 1617. 2d. The ſtatute LN Ou”; £7 

purpole forbears to uſe the word Simony, for avoiding nice par ou 


the makers of the act fet down plainly the words of the **<7- FEA 
{tatute, that if any be promoted for money, Sc. ſo that it Ar” 
is not material from whom the money comes, per Tan . 
field, Ch. B. Lane 103. 8 ec. A. D. 1610. in the Exche- A fo LT 
quer, in Cale of Kiichin v. Calvert : 3d. Simony is an 2 
offence aw, of whi T ; 
” by the canon Ws of which the common law 1 
takes no notice to puniſhiit; for there is not a word f 
Simony in the ſtatute of Ha. but of buying and felling Wait of 
And the canons of 1603 make S:mony a great offence = Fat 
and to thoſe canons the clergy are tubject, though ſome ; N. i 
1 8 | FRE her 47 
queſtion has been made as to the canens of 1940. per | 
, }; * : : ; i 7 e. e. 
Holt, Ch. J. Ld. Raym. Rep. 449. ich. 10 ill. 3. hs 8nd 
Tac common VALET Ae 
[a&Cs _— I. ""_ 
Zen A, 
ee, ® 
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Law of Stmony, 


takes no notice of any Simony but what the ſtatute men 


| tions, which has not defined Simony in ſuch a manner as 
| to ſay what ſhall be Simony, and what not, by the ſpiri- | 
| tual Jaw, 12 Mod. 238. in S. C. It was urged, that 


in pleading a man to be a Simoniſt, it is neceflary to ſhew 
ſome particular act of Simony, to which Holt, Ch. J. 
| agreed, becauſe the word Simony is not in the act, and 
| therefore it is neceſſary to ſhew, &c. to bring the perſon © 
within the act. Comb. 108, Paſch. 1, W & MH. B. R. 
in caſe of Betts v. Lowe. wy 
But the word Simony is in the act at the end of ec. 4. 


| | 1 2. (See p. 4.) 426 for avording dee. Perhaps lord 
1 7 | 


Holt, who was chief juſtice in king William's time, was led 


| Ae 2 Into this error by reading Noy's and Lane's reports, which | 
2 74 


FE 
3 


| 


e. 


were publiſhed in 1656, 1657, and 1669. 


bu e fart Se SE 4 4 74H te Ee yg a4 499 C Lenin F. 
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Commentaries, and determinations upon Stat. 31 Eliz, , 


c. 6. from Lord Coke, and other reporters. . 


Before this act, Corrupt patron was not in danger of ſuffering by 
any law or canon before this act was made; for | 


patron in no 
denger of ſuffer- 4, : 4 
ing; and perſen his right could not be taken away by a mere canon not 


coming in by confirmed by parliament; and before this law was made, 
Simony mult be 


judically depriv- the incumbent that came in by Simony held the living, 
ed. until he was legally and judicially deprived by ſentence of 
the eccleſiaſtical court, from which he often eſcaped for 

want of ſuch proof as the ſpiritual law required. But“ 


this ſtatute ſtrikes at the root, and makes as well the pre- 


ſentation, as the admiſſion, inſtitution and induction, void.“ 


So that if this ſtatute had not given the preſentation to 


the crown, the true patron might have preſented a new 


clerk; or in his default the church would have lapſed. | 
Sir Simon Degge, p. 1. c. 5. Hob. 167. 3 


But by this act the corrupt patron does not only loſe the b 


preſentation to the king pro hac vice, but alſo two years 
value of the church ; net according to the valuation in 
the king's books in the firſt-fruit office, but according to 


the true and utmoſt annual value of the church. 3 ; 


Infl. 154. p 
But if one that has no right to preſent ſhall, by means 
of a corrupt and ſimoniacal agreement preſent a clerk, who 
1s by his preſentation admitted, inftituted, and inducted 
2 | Into 


whom there is no fault. 


Law of Simony. 


4 znto 2 church; yet this ſhall not intitle the king to pre- 
Nent ; for though the act of parliament makes all void, 


yet an uſurper cannot forfeit the right of another in 
3 Inft. 153. 
For or by reaſon of any promiſe. See page 4, ſect. 5. ] 


Promiſe of money to procure a perſon to be made rector 


of a void rectory, is ſimoniacal, and againſt law. 7o. 341. 


Paſch. 10 Car. 1. 
Car. 361. S. C. 


B. R. Totteridge v. Mackalley. Cre. 


Shall be utterly void. See p. 4, ſect. 5.] It was reſolved Preſentation fer 


per tat Cur. that if any ſhal! take money, fee, reward, or 
other profit for any preſentation to a benehce with cure, 
though in truth he who is preſented be not knowing of it, 
yet the preſentation, admiſſion, and induction, are void by 
the expieſs words of the ſtatute of 31 Fix. c. b. and the 


king ſhall have the preſentation hac vice; for the ſtatute 


intens to inflict puniſhment upon the patron as upon the au- 


money, &c. 
void, tho' perfom 
preſented knows 


nothing of it. 


thor of the cc: uption, by the loſs of his preſentation, and 


upon the incumbent who came in by ſuch a corrupt pa- 


tron, by the loſs of his incumbency, though he never 
knew of ic; but if the preſentee be not cognizant of the 
co, ruption, inen he ſhall not be within the clauſe of diſ- 
ability, And fo it was reſolved by all the juſtices in 
Filer Aree', Mich. 8 Fac. 12 Rep. 100 in the caſe of Dr. 
Hut hinſon. And lays the ſtatute is very well penned 


* againſt the evarice of corrupt patrons. S. P. 3 Inft. 154. 
and ſay it was reſolved, Mich. 13 Fac, I. 


Be adjudged a diſabled perſon in law. See p. 5, ſect. 5.] 
It was reſolved, that the king could not diſpenſe with this 


* diſability by a non ob/tante ; for when an act of parlia- 
ment is made that diſableth any perſon, or maketh any 
thing void or tortious for the good of the church, or 
© commonwealth, in this law all the king's ſubjects have 
. an intereſt, and therefore the King cannot diſpenſe there- 
with no more than he can with the common law: but 
Where a ſtatute prohibiteth any thing upon a penalty, and 
gives a penalty to the king, or to the king and informer, 
& there the king may diſpenſe with the penalty, and the di- 
verſity is warranted by our books, 3 Inf. 154. 


Be it further enacted. &c. See p. 5, ſeft. 6.] Therea- 


ſon of this clauſe (for I was of this parliament, ſays Lord 
Cole, and obſerved the proceedings therein) was to avoid 
haſty and precipitate admiſſions, inſtitutions, &c. to the 
prejudice of them that had right to preſent, by putting 


them 


$imony worſe 
than telony. 


Simoniacal a- 
greement with 
the patron's 
wite. 


Simony un- 
known to the 
patron and elerk. 


Intent of the 
ſtatute 31 Eliz. 


Law of Simony, 


them to a guare impedit, and no ſuch haſte or precipi- 
tation is uſed, but for reward, c. as it is to be preſumed, 
There are two great enemies to juſtice and right, viz. 


precipitatio & moroſa cunctatio. And although the church | 


is full by the inſtitution, c. againſt all but the king, yet N 


the church becometh not void by this branch of this act, 
until after induction. 3 In. 155. 


And that the patren, &c. Hall and may preſent. See p. 5. 
ſect. 6.] This is intended of the rightful patron, or of 
him that hath right to preſent. 3 /. 155. 

Simony, ſays Lord Coke, in the caſe of Sir J/illiam 
Boyer, againſt the high commiſſion court, upon a prohi- 
bition, is worſe than felony ; it is an enormous crime, if 


* 


money be paid to preſent one to a benefice, though it be 


not paid to the patron, nor had the patron any knowledge 
of it, yet the incumbent ſhall by this, 


benefice, and the patron alſo, pro hac vice, ſhall loſe his 
preſentation. 2 BA. 182. 


be deprived of his 


Where the incumbent made a ſimoniacal agreement with 


the wife or friend of the patron, and the patron knows 6 


not thereof, and the incumbent is preſented thereto by 
means of the ſimoniacal agreement ſo made, he is with- 
in the ſtat. 31 Elia. and the king may preſent, Cro. J. 
385. pl. 16. per Coke, Ch. J. Mich. 13 Fac. 1. B. R. 
The King v. The Biſhop of Norwich, Cole, and Saker. 
Error to reverſe a judgment in quare impedit, where the 
king had recovered upon a title of Simony. The agtee— 
ment was, that a friend of the clerk ſhould give J. S. fo 
much money to procure him to be preſented, and that he 
was preſented ſecundum agreamentum præd. The error 
aſſigned was, that neither the patron nor clerk knew of 
any thing given. But per Cur. he was ſimoniace promotus, 
and the preſentation ſecundum agreamentum pred. is a good 
averment of a ſimoniacal promotion, And the judgment 
was affirmed. Sid. 329. fl. 10. Paſch. 19 Car. 2. B. R. 
The King v. Truſſel. In this caſe was cited Dr. Duxon's 
caſe, and that he had enjuyed the church of St. Clement's 


more than 20 years under tuch title from the King, the a 
preſentee of the patron being ouſted, becauſe a friend had 


given money to the page of the earl of Exeter to procure 


it for him, and yet neither the lord nor the parſon knew | 


any thing of it. bia. 
The Rent of the Hutute was to eradicate all manner of 


Simonies ; and therefore the words are not, if any give 
money to be preſented, but they are, if any preſent for 


money. 
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3 void by the death of J. and then ſets forth the 


Law of Simony. 


money. Per baron Promley. Lane 100 in caſe of Kitchin 


. Calvert. Flil. 8 fac. 1. 


11 


In quare impedit the plaintiff declared that I. S. was 1f monev agreed 


ſeiſed of the advowſon in fee, and preſented . 
ranted the next avoidance to C. B. and that the church 


an 7 too we ** 


ſtatute of 31 EIix. of Simony; and that the church be- 
ing ſo void, it was corruptly agreed between R. a friend of 
C. P. and one T, but in the behalf of C. B. that he 
ſhould preſent Hide, and that 7. ſhould pay to R. 201, 
per aunum for ſix years, if Hide ſhould fo long live; and 
that purſuant to this agreement T. became bound to R. in 
200 conditioned for the payment of 201. per annum, as a- 
foreſaid, which bond was tothe uſe of C. B. who preſently 
thereupon preſented Hide, who was inſtituted, Sc. which 
by virtue of that ſtatute was void, and fo it belonged to 
the king to preſent, Sc. The defendant Hide, the now 
incumbent, with a preteſtands to the agreement, and bond, 
pleaded that he had no notice of the agreement at the 
time of the preſentation, nor before: To this plea the at- 
torney general demurred; C. B. with a prateſtand' to the 
agreement and bond, pleaded that the preſentation was 
made freely, and traverſed the corrupt agreement, upon 


which they were at iſſue, 


Upon demurrer it was re- 


ſolved, per tet. Cur. that the notice is not material, becauſe 
in ſuch caſes it is very difficult to be proved, and the pa- 
' tron may truſt a friend, as here he did, to make the agree- 
ment, and before notice thereof given to him may preſent 
upon aſſurance, by certain ſigns made between them, inti- 
mating that ſuch agreement is perfected, and gave judg- 
ment accordingly, but cet executio till the iſſue be tried. 


3 Lev. 337, 338. Mich. 4 HM. & M. C. h. The King v. 


The Biſhop of Norwich, Hide, and Boughton. 


Prohibition upon demurrer. 


Broughton, ſei ſed in fee of the adVvowſon of Barly, the 


church being 


void, Thomas Baker contracted before the 


ven to 
patr n's triendg 


it 13 S MVNyse 


The caſe was ; that one If the incum- 


hent's brother 
contracts with 
the pairon withe 


pardon 39 Eliz. with Broughton for this avoidance, who ent the incum- 
for 1801. granted it to Thomas Puker, who, by colour of 


that grant, preſented J/alter Baker his brother 


(now 


plaintiff) who was admitted, inſtituted and inducted 
thereto: and after his induction, and before the pardon, Per v. Ro- 
Thanas Baker acquainted the plaintiif, what he paid for 


that avoidance, 


e, requiring him to have conſideration 
thereof. Ad, after the pardon of 29 E!:z. //alter Baker 


was ſued in the ſpiritual court, before the high commiſ— 
fioners, for Simony; and (the proof there being no more 


than 


bent's know- 
led ge, it is Sima- 
ny. 


Sers. 
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Law of Simonv. 


than as before is ſhewn) he was ſentenced, that this was Fl 
Simony: and that Malter Baker was as an intruder, and 


his admiſſion, and inſtitution utterly void, and as if he 
never had been parſon ; for ſo is their courſe there, when 
one is deprived as Simoniacus: and thereupon he 
brought the prohibition, compriſing all this matter, an d 
the pardon, and that he was not a perſon excepted. The 


defendant pleaded the act of primo Eliz. which gives au- e 
thority to the high commiſſioners, and the ſentence before 


them, and prayed a conſultation; but miſpleaded the act 


in the date, viz. 25 Fanuary for 23 Fanuary, & c. and 
it was thereupon demurred. Firſt, it was moved, that 
this preſentation was not by Simony; for although the 
contract was ſimoniacal for the avoidance, yet it was a 
metre void grant; for, the church being void, the avoid- 
ance cannot be granted, becauſe it is a thing in action 
(quod fuit conceſſum) then when he preſents, he gains it by 


uſurpation; and the preſentee is in, by that preſent- 
ment, by uſurpation, and not by the ſimoniacal contract. © 
Secondly, although this be Simony in the preſenter, yet 
this acquainting of the preſentee therewith, after the in- 


duction, makes it not to be any Simony in him; but he 
is guaſi acceſſory thereto ; which offence is not excepted 
in the pardon, although Simony itſelf be excepted : And 


the expoſition of a pardon belongs to the common law, 
And in 27 Eliz, in this 


and not to the ſpiritual court, 


court, in the caſe of one Fox, who was deprived, during 


the parliament, for incontinency, before the pardon, and 


another admitted, inſtituted, and inducted; and after- 3 


wards the pardon diſcharged the offence, it was adjudged, 


that this deprivation, and the others. admiſſion alſo, were x 


both of them utterly void. Wherefore, Sc. But all 


the court held, that the prohibition lay not; for as to 


the firſt, although the preſentee comes in quaſi per uſurpa- $ 


tion; yet becauſe it is by means of a ſimoniacal contract, 
which is the cauſe thereof (for otherwiſe it is to be in- 
tended, that he would not have permitted that preſent- 
ment) it was held, that it was as well Simony, as if the 

rant had not been void. And as to the ſecond, they 
held it to be Simony; for there are not any acceſſaries in 
Simony, but all are principals therein, as well as in treſ- 
paſs: And it appertains to the ſpiritual court to deter- 


mine it, and not to this court to meddle therewith; and 


when the ſpiritual court hath ſo ſentenced it, this court 
ought to give credence thereto, and ought not to diſpute, 
whether it be crror, or not; for this court cannot take 

conu- 


For 
8 4 * © 8 * 


5 Law of Stmony. 


Ponuſance of their proceedings, whether they be lawful, 


was 
and or not; which is the reaſon, that in this court, it ſuf- 
f he Kiceth to plead a ſentence out of the ſpiritual court, briefly, 


zhen © 


without ſhewing the manner thereof, or of their proceed- 


he ings. And, as the caſe is in the Lord Dyer, if the ſpiri- 
an d "tual court will certify the ſpecial matter, upon a certifi- 
The cate ef matrimony, or baſtardy, or the like, it is not 
au- god: But they ought to certify preciſely the one way, 
fore or other; ſor this court cannot adjudge of that ſpecial 
act matter, but it appertains to their law to determine it. 
and And although it were ſaid, T hat, in the ſpititual court, 
that they ought not to have intermeddled, to deveſt the free- 
the hold, which is in the incumbent after the induction; 
as 2 true it is, they ſhould not meddle to alter the free-hold ; 
oid- 8 but they meddled only with his manner of obtaining his 
tion preſentment, which, by conſequence, deveſted the free- 
t by hold from him, by the diſſolution of his eſtate, when his 
ent- admiſſion, and inſtitution is avoided. And, as to the 
act. miſtecital of the ſtatute, it is not material, becauſe it is 
yet in barr, and the prohibition itſelf lies not. And they all 
in- held, that it was Simony in the incumbent, although he 
t he were not privy thereto at the firſt; and Simony was de- 
ted fined to be, voluntas, ſive deſiderium emendi, vel vendendi ſpi- 
\nd ritualia, vel ſpiritualibus adbærentia. And Warburton laid, 


That, if one be preſented by Simony, and he, who is 

- preſented, is party, or privy to the Simony, he ſhall be 

-— deprived, and always diſabled to take any other benefice: 

But, if he be preſented by Simony between two ſtrangers, 

whereto he is not privy, he is deprivable, by teaſon of 

the corruption, but not diſabled to take any other; 

and that is the rule of the civil law. Wherefore they 

all, after ſeveral arguments, agreed, That the prohibition 
lay not: And conſultation was awarded. 


Note, no conſultation awarded upon the roll. Crs. 


Elia. 788. Mich. 42 and 43 Eliz. 


& 


be could procure a preſentation, &c, for him from the 
king, which he did accordingly, and the defendant was 
= inducted; it was inſiſted, that this being a donative, is 


1 not within the ſtat. 31 Eliz. becauſe that mentions only 
were one comes in by Simony by preſentment or collation - 


1 fed non allocatur ; becauſe it is within equal miſchief, 
Then it was objeRed, that this could not be within the 
by | ſtatute; 


13 


; Information, The church in the tower of Lenden be- Donatives are 
ing a donative of the king, became void by reſignation, within the 
4 and the defendant agreed with J. S. to give him 201. it 8 31 


14 


Bond to pay 
m-:Nney for re- 
fignation of a 


ber:efice, good, 


go!» 


This caſe denied 


to be law . 


Chancery would defend 


compel a dif- 
covery of the 


Law of Simony, 


ſtatute ; becauſe the king being donor, it cannot be in- 
ended that he preſented for Simony, and that the patron 


mall lofe his preſentation for that time, and therefore 
ſhail not extend to any of the king's donations : ſed non 


allacatur. For Simony may be between ſtrangers, with- 
out the privity of the incumbent or patron. And rule 
was given to enter judgment for the plaintiff. Cro. Car, 


330, 331. pl. 15. Mich, 9 Car. 1. B. R. Bawderack v. ; 


Aackaller. 
Note, in this caſe is another error (ſee p. 7.) in faying, 
that the Stat. mentions only Simony by preſentment or colla— 
tian, Whereas the words are J/mony and corruption in preſer.- 
tations, callations, and DONATIONS, c. See p. 4. ſect. 4. 


HF. IV. 


Caſes adjudged at law, and in equity, reſpecting gene- 
ral and ſpecial bonds of reſignation. 


Bond of reſignation is a bond given by the perſon in- 
tended to be preſented to a benefice with condition 


to reſign the ſame, and is ſpecial or general: The condi- 
tion of a ſpecial one is to reſign the benefice in favour of | 
ſome certain perſon, as a ſon, kinſman or friend of the 
patron, when he ſhall be capable of taking the ſame. 
By a general bond, the incumbent is bound to reſign, on | 


the reque/t of the patron, 


In debt upon bond conditioned to pay 1co1 at Michael- 
mas; defendant pleads the money was to be paid for re- 
fignation of a benefice with intent that another ſhould be 
Oldbury v. Gre preſented, and ſhewed that the patron, obligor, and obli- 
gee were parties to the agreement, and demands judg- i 


ment, becauſe it was upon a contract of Simony which 
is 2gainſt law. The plaintiff demurred, and adjudged 


for the plaintiff, becauſe Simony is not againſt our law, and | 
no ſuch contract or obligation is made void by any flatute in our 


law, nor is it averrable that the money is for other cauſe than 
the obligation expreſſes. Mo. 564. pl. 769. Paſch. 40 
Eliz. C. B. | 

Peowel juſtice denied this caſe of Olabury v. Gregory to 
be law, and cited a caſe where, in an action on ſuch a bond, 


and becauſe the plaintiff could not give a good account 


conſideration of of the cauſe of the taking ſuch bond, the court granted 


luch a bond. 


4 Fl 


ant brought a bill in Chancery againſt the plaintiff, | | 
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tzbam, in the iſle of EH, that if he reſigned the benehce . 


Law of Stmony. 15 


n perpetual injunction. 12 Med. 505. Paſch. 13 Wil. 3. in 
C. B. Anon. 
Debt upon an obligation of x000 marks conditioned, 2 to reſign 
5 1 A \ po when the pa- 
AV hereas the obligee had procured from queen Elizabeth, tion's ſon og 
Jetters ot preſentation to the church of Stretham, and was be capable, law- 
to preſent Lawrence, intending, when kis fon Yehnes ſhould wool re = 
be capable, to procure another preſentation of him to the ; 
ſaid church, if the faid obligor within three months af— 
ter requeſt, upon his preſentation, àdmiſſion, inſtitution 
and induction to the ſaid church, ſhould reſian his benefice 
abſolutly : "That then the obligation fhall be void, The 
defendent pleads, that he was not requeſted : And iſſue 
joined thereupon and found for the plaintiff, And moved 
in arreſt of judgment. 1. That it appears, by the con- 
dition of the bond, to be a fimoniacal contrad, and 
againſt law; and therefore the oolifnetiun void: Sed non 
allocatur; for there doth not any Simon appear upon 
© the condition; and ſuch a condition is good enough and 
lawful : Wherefore it was adjudaed for the plaintiff. 
Afterwards a writ of error was biGizht upon this judge— 
ment in the Exchequer Chamber, ana the principal error 
inſiſted upon, was, that this cond:tion is againſt law 
; for it appears upon the condition entered, that it was for 
Simony; which makes the obligation void. But all the 
: judges of Common Bench and barons of tue Exchequer held, 
that the obligation and condition ate good enough; for a 
man may bind himſelf to reſign and it is not unlawful, 
but may be upon good and valuable reatons, without any 
colour of Simony; as to be obliged to reſign, if he take 
another benefice ; or it he be non-r:ident for the ſpace 
of ſo many months; or, as this caſe is, tv reſign upon 
= requeſt, if the patron will preſent his ſon thereto, when 
he ſhould be of age capable to take it. But if it had been 
© averred, that it was per colorem Simoni!, viz, If he did not 
ſuffer the patron to enjoy a leaſe of the glebe or tythes 
or if he did not pay ſuch a ſum of money; that had been 
Simony, and it is poſſible might have made the obliga- 
tion void: But, as this caſe is, there doth not appear 
any cauſe to adjudge it to be void for Simony : Where- 
fore the judgment was affirmed. Cre. Jac. 248, Trin. 
8 Jac. 1. in B. R. A. D. 1610. 
Debt upon an obligation of one thouſand marks, con- Lawrenee v. 
ditioned, Whereas he was preſented to the church of Stre- Is! rs 


\eceding caſe 
i thy ,<na4cquer 
within a month, after requeſt made unto him, viz. at the Chamber, 


© parſonage houlc of Stretham; That then, ge The de- 
ri tendant 
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Bond to ren 
after 4 months 
notic-, unlawful, 
Sir lohn Vas 


ch V. Clark. 


Bond to refien 
upon requeſt, 


kn v. Woud, 


ST. MS fg, 


Law of Simony. 


fendant pleads, non requifivit, and found againſt him, and 
adjudged for the plaintiff: And error thereof brought and 
aſſigned ; Firſt, for that the plaintiff alledgeth a requeſt, | 
vis. At the parſonage houſe of — W hereas, it 
being the place of requeſt, ought to have been alledged 
preciſely, and not under a viz. &c. ſed non allocatur ; for 
that is the uſual courſe. Secondly, becauſe a requeſt is 
alledged, and it is not ſhewn, that he gave notice of the 
time of the requeſt to the party; or that the party was 
preſent: ſed non allocatur; for being alledged to be made 
unto him at the ſaid place, it is to be intended, he was 


preſent there: And being found preciſely to have 


been made, therein is included, that he was preſent, and 


had ſufficient notice given him; otherwiſe they ought not 


to find the requ<#t. Thirdly, becauſe the ven. fac was 
de Stretham; it not being named as a village or hamlet, 
but rather as a pariſh: /d non allocatur; for the parſonage 
houſe of Stretham is intended to be a village: and a 
pariſh and village are intended all one, if the contrary be 
not ſhe wn. VFou:thly, it was moved that the bond was 
made for Simony, it being to compel him to reſign: ſed 


non allccatur; for it is not Simony, but good 015 to tie 


him to reſign ; and if it were, it is not material: Where- 
fore the judgment was affirmed, Gro. Fac. 274. Paſch. 9 
ac. I. 
It was ſaid by the court upon evidence, that if the } 
patron p:eſent one to the advowſon, having taken an | 
obligation of the preſentee, that he ſhall reſign when the | 
obiigee will, after three months warning, that i is Simony 
within the 31 Eliz, c. 6. Ney 22. Trin. 15 Fac. 1. C. B. 
rot. 2051. 
A true copy of the original record in this cauſe, will 
be inſerted in an APPENDIX, | 
Debt upon an obligation conditioned, Whereas the 


nice, that if the defendant at any time after his admiſſion, 
inſtitution, and induQion, at the plaintiff *'s requeſt re- 
ſigned the ſaid * benefice into the hands of the biſhop of 
London, that then, Oc. The defendent upon oyer of the 


: #6, [ fo 
172 4 condition demurred generally; and this was argued by 


. 
SES þ 


Grimſton, for the petitioner, and by Calthrop, for the de- 
fendant, who ſhewed, that the cauſe of demurrer was, 


for that, the condition of the bond being to reſign upon 


requeit of the patron, it is Simony, and againſt law; ſo 
the bond void. But all the court conceived, that if the 


plaintiff had averred, that the obligation was made to bind 


him 


| »!aintiff intended to preſent the defendant to ſuch a bene- 
lawful. Bab nNg- 0 


4 


; 


*. 


plea, peradventure, it might have 


Law of Simony, 


# him to pay ſuch a ſum, or to make a leaſe or other act, 
wich appears in 1tf- It to be S mony; then upon ſuck a 
appeared to the court 


to be Simony, and mig ht have been a aueftion, Whether 
ſuch a band for Simony ſhould wy void? But as it is 
_ icd by way f dem urrer upon the yer of the condition, 
5 it doth not appear, that there is any Simo ny; tor fuch a 


tion or the like, and a precedent was ſhewn, 


* 65 | \ he 7 4 [ 17 C 2 „d 
bond to cauſ- him to reſign, may good, and upon go 
x reaſon and diſcretion required by the patron, 


(viz. ) if he 
be nn rejient, or takes a ſecond benefice by a qual: ihca- 


in oa 
Jacobi, becwixt Johnes and Lawrence, where ſuch a bond 


E was made to teſigu a benefice upon requeſt, when the fon 


of 


Jehnes came to be 24 years of age, to che intent, 
might be preſented unto it: 


that 


he And it was adjus Iged good 


ia the King's Bench, and aftirmed in a writ of error in the 
= 2 Chamber. 


2 Cro. Car. 180. 9 


And of this opinion was all the 
CY judgment was given for the plaintiff, 


F. I. Bo Ko . D. 1633. Flutt. S. C. 


accordingly; and ſays, that upon error brought in the 


© Exchequer Chamber, the judgment was affirmed. . 
220. S. C. accordingly, and that it was aftirmed in error 


upon viewing the precedent of Yes v. Lawrence. 
Error of a judgment in C. B. in debt on obligation con- 


ditional to reſign on requeſt; the defendant after ozer pleads * 


reſignation, to ) which the plaintift replies he did not teſigu, 
et hoc petit quod inguiratur, to which the defendant demurs, 
becauſe the condition is void. And 2dly the reſignation is 


triable by certificate, and not per pars ; Wirnnington contra 


pro defendant in the writ of error; and per curiam, it hath 


dy 7 


Error, 


— was affirmed, becauſe the condition is good. 


been above a dozen times adjudged, that the condition is 


good, and they alſo inclined the reſignation ſhould be 
tried per pars, and not by certificate. 


But adjornatur. 


Keb. 446. Hil. 20 & 21 Car. 2. B. R. 
In debt upon bond conditioned to reſign upon requeſt ; 
he defendant pleads, that he did reſign according to the 


Pondition, which was found agaf init him; and judg- 


ment for the plaintiff. The defendant brought a writ of 
becauſe it was a ſimoniacal condition; but the 


azm. 175, Hil. 21 C 22 Car. 2. B. R. Il atfon v. Baker. 
— Si. 387. pl. 24. S. C. but reports, that the de- 
gendant pleaded in C. B. quod reſignavit; to which the 


Plaintiff replied, nen reſgnavit; whereupon the 
Wendant demurred generally; 


en in C. B. 


de- 


And that judgment was 
for the bplaintiff upon tuts Angle 
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Pond ofreſiona- 

tion ſaid to be 
djudged gvor & 
dozen times. 
Baker v. Wat⸗ 
ton. 


The preceding 
caſe differently 
reꝑoi ted. 


Bond to reſign 
after 3 mont};s 
notice, unlawtul, 


3 Val. 
ch V. Clark. 


Bond to refien 
upon requeſt, 
Jawfnl. Bab ng- 
ton v. Woo, 


KT, AH hey, 


Law of Simony. 


fendant pleads, non requiftuit, and found againft him, and 
adjudged for the plaintiff: And error thereof brought and 
aſſigned ; Firſt, for that the plaintiff alledgeth a requeſt, | 


viz. At ine parſonage houſe of Stretham: Whereas, it . 


being the place of requeſt, ought to have been alledged 
preciſely, and not under a viz. &c. ſed non allocatur ; for 
that is the uſual courſe. Secondly, becauſe a requeſt is 
alledged, and it is not ſhewn, that he gave notice of the 
time of the requeſt to the party; or that the party was g 
preſent: ſed non allocatur ; for being alledged to be made 
unto him at the ſaid place, it is to be intended, he was 
preſent there: And being found preciſely to have 
been made, therein is included, that he was preſent, and © 


had ſufficient notice given him; otherwiſe they ought not , oy” 


to find the requzſt. Thirdly, becauſe the ven. fac was | 
de Stretham ; it not being named as a village or hamlet, 

but rather as a pariſh: /ed non allocatur; for the parſonage 
houſe of Stretham is intended to be a village: and a 
pariſh and village are intended all one, if the contrary be 


not ſhewn. Fou:th!ly, it was moved that the bond was 
made for Simony, it being to compel him to reſign: ſed & 


non allccatur; for it is not Simony, but good policy to tie 
him to reſign 3; and if it were, it is not material: Where- | 
fore the judgment was affirmed, Cro. Fac. 274. Paſch. 9 
ac. I. 
71 was ſaid by the court upon evidence, that if the 
patron p:eſent one to the advowſon, having taken an 
obligation of the preſentee, that he ſhall reſign when the 
obiigee will, after three months warning, that is Simony 
within the 31 Elix. c. 6. Ney 22. Trin. 15 Fac. 1. C. B. 
rat. 2051. 

A true copy of the original record in this cauſe, will 
he inſerted in an APPENDIX, 

Debt upon an obligation conditioned, Whereas the | 
»!aintiff intended to preſent the defendant to ſuch a bene- 
fice, that if the defendant at any time after his admiſſion, 
inſtitution, and induction, at the plaintiff's requeſt re- 
ſigned the ſaid beneſice into the hands of the biſhop of 
London, that then, Sc. The defendent upon oyer of the 


46, [ ' 7 
77 0 condition demurred generally; and this was argued by 
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Grim/ton, for the petitioner, and by Calthrep, for the de- 
fendant, who ſhewed, that the cauſe of demurrer was, 
for that, the condition of the bond being to reſign upon 


„ requeit of the patron, it is Simony, and againſt law; ſo 


the bond void. Bur all the court conceived, that if the 


plaintiff had averred, that the obligation was made to bind 


him 


Law of Simony, 


W him to pay ſuch a ſum, or to make a leaſe or other act, 
which appears in itfelf to he S mony; then upon ſuck a 
, plea, peradyentuie, it might have appeared to the court 
to he Simony, ak night have been a aueftion, whether 
© ſich a band for Simony Mould be void? But as it is 
© * led by way of demurter upon the yer of the condition, 
it doth not appear, that there is any Sum ony; tor ſuch 2 
bond to cause him to reſign, may be nood; and upon cond 
E reaſon and diſcretion required by the patron, (viz. )} if he 
be non reſiteut, or takes a ſecond benetice by à qualihca- 
tion or the like, and a precedent was ſh-wn, in oflavus9 
. Jacobi, betwixt Fohnes and Lawrence, where ſuch a bond 
Vas made to teſigu a benefice upon requeſt, when the fon 
of 7ohnes came tu be 24 years of age, to che intent, that 

he might be preſented unto it: And it was adjuc ged good 
ja the King's Bench, and athrmed in a writ of error in the 
® Exchequer Chamber. And of this opinion was all the 
court; whereupon judgment was given for the plaintiff. 
Cro. Car. 180. ꝙ Car. 1. B. R. A. D. 1633, Hutt. S. C. 
accordingly; and fays, that upon error brought in the 
Exchequer Chamber, the judgment was affirmed.—7o. 
220. S. C. accordingly, and that it was afiirmed in error 
upon viewing the precedent of Fhnes v. Lawrence, 

Error of a judgment in C. B. in debt on obligation con- 

ditional to reſign on requeſt; the defendant aſter oyer pleads 
reſignation, to ) which the plaintift replies he did not teſign, 
net hoc petit quod inguiratur, to which the detendant demurs, 
becauſe the condition is void. And 2dlIy the reſignation is 
Itriable by certificate, and not per pais ; Winnington contra 
pro defendant in the writ of error; and per curiam, it hath 
been above a dozen times adjudged, that the condition is 
good, and they alſo inciined the reſignation ſhould be 
tried per paris, and not by certificate, But adjornatur. 
Keb. 446. Hil. 20 & 21 Car. 2. B. R. 
In debt upon bond conditioned to treſign upon requeſt; 
he defendant pleads, that he did reſign according to the 
Pondition, which was found aga! inſt him; and judg- 
ment for the plaintiff. The defendant brought a writ of 
WeError, becauſe it was a ſimoniacal condition; but the 
Judgment was affirmed, becauſe the condition is good. 
5 aym. 175. Hil. 21 & 22 Car. 2. B. R. Ii alſon v. Baker. 
. 387. pl. 24. S. C. but reports, that the de- 
gendant pleaded in C. B. quod reſignavit; to which the 
Plaintiff replied, nen reſgnavit; whereupon the de- 
1 Wendant demurred generally: And that judgment was 
ien in C. B. for the plaintiff upon this ſingle 
& . 45 C doubt, 


Pond of reſiona- 
3 ſaid to be 
djudged guor & 
dozen times. 


Ba ker Vs Watse 


The preceding 
caſe differently 
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Law of Stmony. 


doubt, viz. whether the reſignation here ſhall be tried 
per pais or by certificate? And they held, that it ſhould 
be tried per pars, and that the writ of error was brought 
hereupon in B. R. and that this was the matter inſiſted 
upon in the wri: of error, which he himtelt argued, and 
there gives his argument, and concludes, that the cauſe 
was com promiſed, and the court gave no opinion in it, 
And in Sid. tnere is nothing mentioned of the point of 
ſimoniacal condition 2 Keb. 446. pl. 12. Baker v. 
MWalſon, S. C. in B. R. and reports, that the court held 
the condition good; and inclined, that the reſignation 


ſhould be tried per pais, and not by certificate. Sed # 


adjor natur. 

Bond to refign Upon a motion to diſſolve an injunction granted to 

upon requeſt ſtay proceedings in an action on a bond given by an 

_— tobe incumbent to this patron, that he (the incumbent) ſhould 

Grahme v. reſign on reque{t, lord Keeper | North] ſaid, he was not 

Grabme. ſatished, that ſuch a bond was good in law: The pre- 
cedents that were in the caſe were not directly to the 
point, whether ſuch bonds are ſimoniacal or not: He 
therefore directed that the plaintiff ſhould declare on this 
bond, and the defendant plead Simony, and after that and 
judgment at law come back to the court, 1 Vern. 131. 
Hil. 1682. Grahme v. Grabme. 

Chancery will 


— The defendant, patron of a church in Glauceſferſbire, 

prevent an: . . 

uſe being made took a bond from the plaintiff to reſign upon requeſt, 

of ſuch a bond. Upon hearing the cauſe, a perpetual injunction was de- 

Durſton v. creed againſt the bond; for the court and all ſides agreed, 

Sands, that the bond was good; yet if the patron made ule of it 
to his own advantage, by detaining tithes, or the like, the 
court would ;elieve againſt the bond; and in this caſe the 
patron did detain his tithes from the plaintiff, whom he 
had preſented; he in his anſwer pretended a modus decimandi, 
but made no proof of it: and being patron of ſeveral 


other churches had taken bond from thoſe he had preſented, 


and made an ill uſe of it. 2 Chan. Ca. 186. Mich. 2 Fac. 2. 
in Chan, Durſion v. Sands, Hern. 411. pl. 387. S. C. 
accordingly, by reaſon of the i uſe the patron made of ibi 
bond. ————2 Chan. Rep. 398. S. C. and adds, that upon 
the defendant's giving notice to the plaintiff to refign, the 
plaintiff did accordingly reſign the rectory into the hand 


Biſhop refuſed to of the biſhop, who refuſed to accept the ſaid reſignation, 
and ordered the plaintiff to continue to ſerve the cure; Wn 
declaring, he would never countenance ſuch unjult 
practices; but ordered his regiſter to enter it as an act of Bill 
court, that the plainuit had tendered his refignation, + W 
3 * al . 


accept reſigna- 
tion. 


11d 
7ht 
ted 
ind 
uſe 

it. 

of 
v. 
eld 


ion 


Sed 


1 to 
' an 
ould 
not 
pre- 
the 
He 
this 
and 


131. 
ſhire, 


jlueſt. 
de- 
reed, 
of it 
„ the 
le the 
zm he 
nant, 
everal 
>nted, Þ 
fac. 2. 
S. C. 
77 tht 
t upon 
n, the 
hands 
ation, 
cure; 
unjult 


(1... WE? 


= 438 

3 

* 3 
Y ; 

4 * . 


"> 


2%: > C th 
* wal, HD Cann. TV 


a EC bY — a, _ pl 
= ka - N * 


* 


A 
* * F » = * p A — Y 
A . = 3 
w- * i © 


* 


** 
* Th 
* 
* 
o ; 


* 


Law of Simonv. 


tat the biſhop had rejected it. And that the defendant 
= inſiſted, that the reaſon of his arreſting the plaintiff on 


the ſaid bond was his non-teſidence and litigious carriage 
to the pariſhioners. But a perpetual injunction was 
awarded. 


which laſt caſe it was agreed, that a bond given to reſign 
on requeſt ſhould not be made uſe of to turn out the 
incumbent, unleſs for non-reſidence or ſome great miſ- 


demeanor; nor would the ordinary accept, of a reſigna- Biſhop refuſed 
tion offered by the incumbent, without ſome ſuch cauſe * accept &e. 


ſhewn; but if the patron made uſe of the bond ro extort 
money from the incumbent, without ſome ſuch cauſe ſhewn, 
this court would grant an injunction. 


Note; per Holt chief juſtice, every contract made for $imoniacal con- 
or about any matter or thing which is prohibited and ads always 


made unlawful by any ftatute, is a void contract, tho? g. 
the ſtatute it ſelf doth not mention that it ſhall be ſo, 
but only inflits a penalty on the offender, becauſe a 
penalty implies a prohibition, tho” there are no prohibi- 
tory words in the ſtatute, As for inſtance, in the caſe of 
Simony, the ſtatute only inflicts a penalty by way of for- 
feiture, but doth not mention any avoiding of the ſimonia- 
cal contract; yet it hath been always held, that ſuch 


contracts being againſt law are void. Carth. 252. Mich. 
4 * 4 . V. B. R. 
The caſe was debt upon a bond for a great ſum of Bond for re- 
money; the defendant pleaded, that the condition was 
for a parſon's reſigning his benefice, and on demurrer, 
And per Powell and Bliacew, being only in court, jud” pro 
& quer', Powell: I am of opinion, that when fiſt the 
& judges have held theſe bonds good, if they had foreſeen 
the miſchief of them, they would have been of another Michief of ſuch 
opinion; but now that opinion has prevailed, and it is bonds. Anen. 
== ſupported only by the poſ/ibility, that it may be to an | 
honeſt intent; as that the patron may have a ſon of his 
= own, capable of the benefice; or that he ſhould volunta- 
Wrily reſign in caſe of non-teſidence, which may rather 
argue care in the patron, than any corruption of Simony z 
but if theſe were the real motives, why ſhould they not 
de ſpecially expreſſed in the condition? But ſuch a bond 
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as this is to reſign generally, it may be the parſon could 


not have the benefice without it, he is thereby tempted to 
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ſctrain a point rather than be without a living, and the 
act of 
n, but 


common ule of them is to have the money; and ſure if 


the thing be Simony, a bond for it will be void. Aod 


C:2 my 


S. C. cited Chan. Prec. 513. fl. 317. Hawking e. 
Paſch. 1719. in the caſe of Hawkins v. Turner. In Turner. 


Bartlet v. Vinor, 


ſignation of a 
benefice good, 


5 
8 


Ha « if 


Faw of Simonv. 


my lord C{e's notion is not law, where he ſays that finee 
the bonds are good, there ſhall be no averment of Simony 
upon it [2 BA. 182.] 31 El. makes the church void, and 
gives the preſentation to the king; and Simony was againſt 
law before, and fimoniacal agreements were void before that 
ſtatute, tho' Simony itſelf was only puniſhed in the ſpiritual 
court. And he ſaid the cafe of Gregory and Oldbury (See 
P. 14) was not law, Moor 641. where there is an averment 
of its being a ſimoniacal contract, and the patron and in- 
cumbent are privies to it; and if there be any ſimoniacal 
conſideration, they both muſt know it. And he quoted a 
caſe, where in action upon ſuch a bond the defendant 
brought the plaintiff by bill into Chancery; and becauſe 
he could nat a give a good account of the cauſe of taking 
ſuch a bond, a perpetual injunction was granted. But 

ere we cannot ſet aſide this bond without a ſpecial cauſe 
iheved in pleading, which is not done. Blincow: You 
Hu no Himony, but put it upon the plaintiff to ſhew 
none, which he need not do, becauſe we cannot intend it to 


he ſuch, fince it may be otherwiſe; and here is a particular 
circumſtance why it ſhould not be thought Simony here, 
becauſe it is in a ſum much above the value of the | 


benefice; if indeed it had been for a ſum of leſs value, it 
might be intended perhaps the parſon would rather pay 
it than reſign. And he remembered juſtice Twi/den ſaid 


LS WA e had known ſuch a bond held good twelve times; ſo it 
5; «eo * would be hard to oppoſe it now, there appearing no 
: «5, 74 
Ze. ,. any. 12 Med. 504. in C. B. Paſch. 13 Mil. 3. Anon. 


Simony in che condition, the defendant not averring 


Court of Equity The guardian of an infant preſented to a living, and 
will nor ſuitcr a 


general bond of x , s ; 
reſignation to be months after requeſt of the patron or his heirs, it being 


put in ſuit with- Aeſigned that he ſhould have the living himſelf when capable, 
n patron afterwards died an infant at the Univerſity, 
Liltiard v. Sta- leaving two lifters his heirs, who preſſed the incumbent 
TIA Au. to reſign, and for not doing it, put the bond in ſuit and 
lieved againft the bond and judgment. And it was proved 
in the cauſe, that they had treated with the incumbent to 
ſel] him the perpetual advowſon; and had ſaid, that it 
he would not give 7001. for it, they would make him 


recovered judgment; and this bill was brought to be re- 


reſign. Lord Keeper ſaid, the proof in this caſe lies on 


the defendants part, and unlets they make out ſome good 


reaſon for removing him, he ſhould certainly decree 
apainſt the bond. Bonds for reſignation have been held 


took a bond from the incumbent to reſign within two 


good in law. The ſtatute of 31 Eliz. againſt Simony Wl 


back his 301, per ann, 


Law of Simony. 


made the penalty upon the Jay patron; and he did not 
remember any caſe of reſignation bonds before that ſta- 
tute, and they have been allowed ſince only to preſerve 
the living for the patron himſelf, or for a child, or to 
reſtrain the incumbent from non-retidence, or a vicious 
courle of life; and if any other advantage be made there- 
of, it will avoid the bond ; and where it is genera], for 
reſignation ; yet ſome ſpecial reaſon mult be ſhewn to 
require a reſignation, or he would not ſuſter it to be put 
in ſuit. If it ſhould not be fo, Simony will be com- 
mitted without proof or puniſhment. A particular agree. 
ment mult be proved to reſign for the benefit of a friend 
that would be preſented, and without ſuch agreement 
the bond ought not to be ſued, but for miſbehaviour of 
the parſon ; and here are proofs in this caſe of endeavours 
to get money out of the plaintiff, and decreed a per- 
petual injunction againſt the bond, and ſatisfaction to be 
acknowledged upon the judgment; and the plaintifF to 
rivea new bond of 2001. penaity to reſign; but that 
not to be ſued without leave of the court. Hr. £9. Ca. 
86. pl. 3. Mich. 1701. Hilliard v. Stapleton. 

The defendant, on preſenting the plaintiff to a living, 


and recovered, and levied 981, and the plaintiff's bill 
was for relief, The defendant did not by anſwer prep 
tend any miſbehaviour, yet examined to feveral miſbe- 
haviours. And it was urged, that theſe depoſitions 
could not be read, becauſe thoſe miſbehaviours were nat 
in iſſue; and fo inclined my Lord Keeyer, but after al- 
lowed them to be read, and founded his decree upon them. 
Abr. Eq. Ca. 228. Hil. 1702. 

A reſignation bond comes as near Simony as can be; 
for it is eaſy to ſecure a round ſum by ſuch a bond. I do 
not approve the giving or taking it, and a worthy man 
will not give it; per Holt, Ch. J. Comb. 394. 41ich. 
8 W. 3. B. R. | 

Capel, on preſenting Peele to a living, took a bond from 
him to reſign when the patron's nephew came of age, 
for whom the living was deſigned. When the nephew 
was of age, inſtead of requiring a reſignation, it was 
agreed between them all, that Peele ſhould continue to 
hold the living, paying 30 J. per aun, to the nephew. 
Peele makes the payment for ſeven years, but refuſing to 
pay any more, the patron puts the bound in ſuit : and then 

ee/e comes into this court for an Injunction, and to have 
On the hearing the Chançellor 
C 3 granted 
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Proof of wiſ- 
took a bond from him to reſign, and after put it in ſuic ene makes 
ond good. 
Hodgton v. 
Thornton. 


A worthy man 
will not give a 
bond or reſizna- 


tion. 
Carter. 


Swam v. 


Court of Equity 
will not pe; mt 
an 1il uſe to be 
mad- of a bond 
of refienativon, 

Pocie v. Capel. 


Bond of reſigna- 
tion good. 
Pec'e v. Earl of 
Carlifle, 


Pond to reſion a 
living upon re- 
queſt valid. 
Wurvndhain v. 
Bow en. 


Law of Stmony. 


granted the injunction, not (as he ſaid) upon account of 
any defect in the bond itſelf, which he held good, but 
on account of the ill uſe that had been made of it; and as 
to the money, it being paid upon a ſimoniacal contract, 
he left the plaintiff to go to law for it. Stran. 534. 
9 Geo. 1. 

Debt on bond, conditioned to reſign a VER WY And 
the court refuſed to let the defendant's counſel] argue the 
validity of ſuch bonds, they having been ſo often eſta— 
bliſhed, even in a court of Equity, And alſo where the 


condition is general, and not barely to reſign to a par- 


ticular perſon. Stran. 227. Mich, 6 Geo. 1. 

In an action of debt upon a bond, the condition of 
which was, that the defendant ſhould reign a living upon 
requeſt; the plaintiff declared, as adminiſtrator with the 
will anncxed of Catharine Wyndham ; and alledged that 


the two perſons appointed executors by her will were 


Bon: to refign on 
requeltiawiul, 
Va. io: bound in 
a bona to reſign 
a living muſt 
proeute the Bi- 
ſhop's accept- 
ance of the re- 
ſi nation. 
Heiketh v. 
Clay. 


both dead. Upon demurrer to this declaration, it was 
holden to be good. And by Ryder, Ch. J. The coun- 
ſel for the defendent did begin to argue againſt the va- 
lidity of this bond; but as it hath been frequently hold- 
en, that a bond to reſign a living upon requeſt is valid, 
it was improper for the court to permit that point to be 
argued, Sayer 141. Trin. 28 Geo. 2. 1754. 

An action of debt being brought upon a bond i in the 
penalty of 50001]. and yvyer being prayed of the bond, it 
appeared from a recital therein ; "that Robert Heſheth, the 
plaintiff, had preſented John Gray, the defendant, to the 
vicarage of Steyning in the county of Suſſex; and that it 
was agreed betwixt them, that the ſaid John ſhould, with- 
in three months after the expiration of {ix years, to com- 
mence from the day of the date of the bond, at the re- 
queſt of the ſaid Robert, his heirs, executors, admini- 
ſtrators, or afligns, refign and deliver up the ſaid vicar- 
age into the hands of the proper ordinary, ſo that it may 
become vacant, and the ſaid Robert, his heirs, executors, 
adminiſtrators, or aſſigns, may preſent anew, It like- 
wiſe appeared; that the condition of the bond was; that 
it the faid 7ohn ſhall, within three months after the 
expiration of fix years, to commence from the day of the 
date of the bond, at the requeſt of the ſaid Robert, his 
heirs, executors, adminiſtrators, or aſſigns, reſign and 
deliver up the faid vicarage into the hands of the proper 
ordinary, whereby it may become vacant, and the ſaid 
Robert, his heirs, executors, adminiſtrators, or aſſigns 
may preſent antw, then the obligation to be 11. 

0 


Law of Simony. 


1 4 The defendant pleaded ; that he did, within three months 


after the expiration of the ſix years mentioned in the con- 
dition of the bond, at the requeſt of the ſaid Robert, offer 
© to reſign and deliver up into the hands of Matthias, Lord 
© Biſhop of Chicheſter, who was the proper ordinary, the 
ſaid vicarage, for the ſaid ordinary to accept the ſame, 
© whereby the ſaid vicarage might become vacant, and 
the ſaid Robert might preſent ancw; and that the 
© ſaid ordinary did then refuſe, and from thenceforth 
® hithcrto had refuſed to accept ſuch reſignation. Upon 
© a demurrer to this plea, it was holden to be bad; be- 
” cauſe it is not therein averred, that the B:ſhop accepted 
© the teſignation. And by Ryder, Ch. J.— The defend- 
ant, by undertaking to reſign, ſo that the vicarage may 


become vacani, and the plaintiff may preſent anew, has 


* undertak*'. for the Biſhop's acceptance of a r-ſignation ; 
which. «ccording to what is luid down wk Fane's caſe, 
Co. Fac. 198. is neceſſarv to the completion of a reſig- 


nation. Several caſes have ben cited, i: which it bas 


been holden; that it a third perſon, who is « truſtee for 
the obiiger, iviuſe to do ati act, tur the doing of which 
the voligor has undertaken, the penalty of the bord is 
” ſaved; and in order to bring the preſent caſe within the 
reaſon of thoſe caſes, it has been ſaid z that the Biſhop 
is to be conſidered as a truſtee for the obligee. If the 
© Biſhop were a truſtee for the obligee, it would be in the 


= obligee's power to compel him to accept a relignation ; 


it being always in the power of a ce/lui que truſt to com- 


mpel his truſtee to execute the truſt : But it is not, in 
the preſent caſe, in the power of the obligee to do this; 
and conſequently, the Biſhop is not to be conſidered as 
a truſtee for the obligee. We are of opinion, that the 


© Bilhop is, in the pretent caſe, a ſtranger to the obligee ; 
® and if this be fo, it was incumbent upon the obligor to 
& procure his acceptance of a refignatiia, In 1 Roll. Abr. 
452. 5 Rep. 23. and 1 Saund. 2:6. it is laid down; 


W that if the obligor undertake for the act of a third per- 


& ſon, who is a ſtranger to the obligee, it is incumbent 
upon the obligor to procure the act to be done; unlets 
there were at the time of entering into the bond an im- 


8 poſſibility of doing the act, or unleſs the doing thereof 
has been ſince rendered impoflible by the act of God, 


4 5 by the act of law. Sazer 185. Hil. 28 Geo. 2. 1755. 


* 
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3 Debt upon a bond. Upon oyer of the condition it ap- Another report 
peared that the obligor had been preſented to the living of the preccumg 
4 C4 of caſe, 


L aw of Stmony. 


of Staining by the obligee, and had apreed to deliver it up 
into the hands of the ordinary, within three months after 
the expiration of five years, at the requeſt of the plaintiff 
his heirs or afligns, or upon proper notice in writing, fo 
that a new preſentation might be made. And after this 
recita! of the agreement, the condition was, that if the 
defendant did deliver up into the hands of the ordinary, the 
ſaid living, fo as that the ſame might become void, then the 
ovlization to be void. The defendant pleaded, that he did 
offer to reſign abſolutely the living, and that he delivered the 
reſignation to the ordinary that he might accept the ſame and 
the plaintiff make a new preſentation, but that the ordinary 
refuſed to accept it. He pleaded further, that the agreement 
was corrupt; and that the bond was taken to keep the 
defendant in awe, and therefore alſo corrupt and void. 
Rzder, Ch. J. delivered the reſolution of the court: The 
averring in the plea, that the agreement was corrupt, will 
not make it ſo; but it ſhould be ſet forth, what ſort of 
corruption, that the court may judge whether ſimoniacal 
or not. As to the point whether a general bond of re- 
ſian zation is good, We are all of opinion, it is. It was 
Cdtermined in the caſe of Lord Carliſſe and Peele, But 
every ſimoniacal contract is void, where it is ſecured only 
by promiſe, Otherwiſe it is when a bond is given for 
tne per{crmance of ſuch a contract, when the condition 
doti not expreſs the agreement, but is only a condition 
for payment of money, becauſe we cannot go out of the 
written condition to vacate the obligation, and alſo becauſe 
a ſpecialty does not went a confideration to lupport it, as 
a promiſe depending only upon {impie contract docs. It 
has been obj. Hed, that theſe kind of bonds, when the 
contract appears upon the face of the condition to be for 
a general iclignation upon requeſt, are void: Indeed it 
docs leh jo, but the law is other wife. And as to the other 
objection, we are all of opinion tnat the plea in bar 1s bad, 
becauſe it is not averred that the Biſhop has accepted this 
reſignation, and for the ſe reatons 3 1. Becaute, without 
the acceptance of the ordinary, the reſignation is not 
compleat, and the patron can have no bencfit of ſuch a 
reſignation. 2. Becauſe the defendant has undertaken 
for the acceptance of the Biſhop, as that is neceltary o 
make a gompleat reſignation, which ne Nas by the con- 
dition of his bond {grced to do, 3, Becauſe the plea 
does not contain a fſuſicient excu'e for the Biſhop's nen- 
eccettance of the reſignation; for: the defendant has 
unde-taken that the Bizhop fal, do it, or if he does 
not 


2 
geeaſonable, 


4 Law of Simonv. 25 


bot, he will make a ſatisfaQtion, by paying money or 
the like to the party who is injured thereby; and this is 
and is the law in ſuch caſes when the obligor 
indertakes for the act of a ſtranger. The ordinary is 2 
dicial officer, and is intruſted with a judicial power 
V accept or refuſe reſignatious as he thinks proper. And 
dgment was given for the plaintiff.— But it appearing 
that the patron had advertiſed the living to be fold, and, 
In treating with a purchaſer for it, that be had declared 
rw and expected a greater pr for it, as he could 
Fompel an immediate reflgnation : Lord Haraticks for 
this reaſon, and as it was making a bad ute of the bond, 
ranted an injunction to reftr-11 the patron from pro- 
Feeding further upon the bond. 3 Burn“ Lecle/raft, Law, 
Wt $:21979. | 
27. P. vicar of g. covenanted to peru he defendant Covenant that 
V receive to his own ue the riches and dues o! his vicarage wry pages 
For one year, ang io m ke A grant ther „ Upon requeſt tO lawful means te- 
the de tor his ife . and that at the requeſt of fign upon tequeſt 
RP L DO . 1 SEE” | is ſimoni ical. 
e de ant he would by all lawful means ſurtender the Pyke v. Pulley a. 
Rid vicarage, fo as the de fendant might preſent; and the 
Rid deſendant covenanted to pay the plaintiff 150 J. for 
Ind in licu of the ſaid tith-s, Cc. and avers, that T. P. 
Pad performed all on his part, but that the defendant had 
Pot paid the 1501. The defendant pleaded in bar to this 
tion, that T. P. died at S. within the year, fo that the 
gefendant could not take the tithes for a year according to 
he agreement. Upon a demurrer it was inſiſted (inter alia) 
por the plaintiff, that the covenant is, that the ſaid 7. P. 
y all lawful means ſhould refign upon requeſt of the de- 
5 ndant, which in effect is all one as if he had ſaid, that 
F. P. ſhould reſign, if by lawful means he might, ſc 
Mat no reſignation was to be unleſs it might be by lawful 
Beans; but that had thoſe words been omitted the con— 
act had not been fimoniacal ; for payment of the 1501. 
a diſtin and independent covenant ; and the caſe of 
yrt. v. Manning, Cre. Car. 425. was cited as a caſe in 
: nt. And the plaintiff had judgment by the opinion of 
Ws the whole cout. Lutw. 343. Trin. 5 W. & M. 
7. gave bond to P. to pay him Sool. within 3 months Bond for procur- 
A After he ſhould be married to the lady Ogle, a widow of ing a marriage, 


ry ü void, Hall et al 
Debt Was brought againſt : 


uy fortune and honour, Cc. v. Petter. 
's and upon trial before Ld, Ch. J. 


; J. 's executors, 
{x lt, the plaintiff had a verdict, Afterwards a bill in 
RS ancery was brought by the defendant, ſuggeſting that 
Wc contract was void, it being ſor procuring the ſaid 
4/4 mar- 
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marriage, ſhe being a perſon of ſo great honour and for. 
tune; and that nothing was done by P. but adviſing T, 
to apply himſelf to one Brett, who had a great interest 
with the lady, and ſome {mall matter expended in enter. 
taining T. and fo no ſufficient conſideration for this bond; 
or if it was, yet ſuch contracts for procuring a marriage 
are of dangerous conſequence, and ſeveral precedent; 
were produced, but in all theſe there appeared ſome cir. 
cumventions; but the defendant anſwered, that no ſuch 
15 was uſed in this caſe; that here was nothing but advice; 
1 and that in this caſe the marriage was ſuitable in reſped 
q both of birth and fortune; and a caſe was cited between 
| Faſier and Ramſey, tried before Helt Ch. J. When 
the defendant promiſed the plaintiff 501. if he would 
procure Ramſey a widow to marry him, and the plaintif WR 
recovered the 501. in damages, and there being no fraud] 
or circumvention in the caſe, no doubt was made of the 
legality of the contract. And of that opinion was the W 
Lord Keeper in this caſe, and upon a rehearing diſcharged W 
| an order made by the Maſter of the Rolls to the contrary, 
9 and diſmiſſed the plaintiff's bill. Whereupon on appe⸗ 
8 to the Houſe of Lords, and hearing the cauſe there, al 
the Lords but three or four were of opinion that all ſuch 
contracts are of dangerous conſequence, and the decree of W 
5 | diſmiilion was reverſed, and the bond to be void. 3 LA. 
1 411. 6 . 3. C. B. Halle al. v. Petter. Shaw. Parl. Gi, 
76. 
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Adjudications relative lo the legality of purchaſing} 
the next preſentation to a benefice. 


ppp 4 } rw 

- 172 .. HE buying of the next preſentation to a church I 
5 1 * wp body » full, Ry to preſent a certain perſn Mi 
q when it ſhall become void, and the reſenting of that Wl 
ik 6) 4 fAwt perſon, is an offence within the A of = ſtatue. 
| f AW Lane 102. Kitchin v. Calvert. Ney 25, IWinchomb u. 
18 1 Pul. eftan. 
. It was cited to be adjudged, that if a man purchaſe the 
next avoidance of a church, with an intent to pre(ſcnt nn 
his ſon, and afterwards he preſent him, that it is Simon) 

within the ſtatute of 31 Eliz. Godbolt. 390, 435. 
Notwithſtanding the determinations, that if a perſon 
purchaſed the next preſentation to a benefice, when ful 


with deſign to preſent a certain perſon, and did preſen! 
him, 
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Law of Simony. 


”h m, it was Simony, it became a doubt, whether it was 
for a clerk himſelf to purchaſe for himſelf the next turn 
& a living? To remove this doubt, the following act was 

ade: 

Statute 12 Ann. St. 2. C. 12. [A. D. 1714. ] Intituled, 

act for the better maintenance of curates within the 

Purch of England; and for preventing any eccleſiaſtical per- 

ms from buying the next avoidance of any church-prefer= 


nt. 

By the firſt ſection of this act the biſhop or ordinary is 
> appoint a ſtipend to curates, not exceeding 501. per 
num, nor leſs than 201. and on neglect of payment, 

Way ſequeſter the profits of the benefice. 


rſon, from and after the twenty-ninth day of Septemoer, 
Ec Thouſand ſeven hundred and fourteen, ſhall or do, for 
Wy ſum of money, reward, gift, profit or advantage, di- 
Ny or indirectly, or for or by reaſon of any promiſe, 
greement, grant, bond, covenant or other aſſurance, of 
for any ſum of money, reward, gift, profit, or benefit 
WWhatſoever, directly or indirectly, in his own name, or 
de name of any other perſon or perſons, take, pro- 
Pre, or accept the next avoidance of, or preſentation to 
Dy benehice with cure of touls, dignity, prebend, or 
Wing eccleſiaſtical, and ſhall be preſented, or collated 
Wercupon, that then every ſuch preſentation or collation 
Id every admiſſion, inſtitution, inveſtiture and induction 
on the ſame, ſhall be utterly void, fruſtrate, and of 
effect in law, and ſuch agreement ſhall be deemed and 
Mien to be a ſimoniacal contract; and that it ſhall and 
be lawful to and for the Queen's majeſty, her heirs 
gf ceſſors, to preſent or collate unto, or give or 
Witow every ſuch benefice, dignity, prebend, and living 
Fleſiaſtical, for that one time or turn only; and the per- 
W io corruptly taking, procuring, or accepting any 
Wh benefice, dignity, prebend, or living, ſhall there- 
Won, and from thenceforth, be adjudged a diſabled per— 
in law to have and enjoy the ſame benefice, dignity, 
We bend, or living ecclefiaſtical, and ſhall alſo be ſubject 
2" y puniſhment, pain or penalty, limited, preſcribed 
70 inflicted by the laws eccleſiaſtical, in like manner as if 
WE" corrupt agreement had been made after ſuch benefice, 
_, prebend, or living eccleſiaſtical had become 
"= vacant; 


=7 


Seck. 2d. And whereas ſome_of the clergy have pro- penalty of ta- 
red preferments for themſ-lves, by buying eccleſiaſtical king for any 
Svings, and others have been thercby diſcouraged ; be 3 Vs 
Frther enacted by the authority aforeſaid, 'T hat '? any avoidance, &c. 
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1 


Ata 


the church was never full of him, and made him no parion, | 


Law of Stmony, 


vacant; any law or ſtatute to the contrary in any wiſe his 
notwithſta anding. | ö 

In a quare impedit, between one Sheldon and Bret, Hut. on 
ten laid, that we in Chancery have adjudged, that the priv 
grant of the next avoidance for money when the parſon Piac 
was ſick in his bed ready to die, is Simony, for the ſta. Wa nat 
tüte 15, if the contract be made direftly, or indireftly, by 1 be a 


any ways or means. 


I inch. 63. Hil. 20 Jac. I. C. F. mak 


Pichibition. The caſe was, a parſon being ſick, the Caul 
father of Syeiih eame with his ſon to the patron, and con- fe 
tracted with the patron in the preſence of his ſon, for the the 
next avoidance of the church, and agreed to give uno? wit! 
him for it 1001. who thereupon made a grant unto hin dee! 
of the next avoidance accordingly. The parſon dies, t 
the father preſents his ſon, who was admitted, inſtituted, ne 
and inducted, and now was ſued in the ſpiritual court, to him 
be deprived for Simony upon this cauſe, and Smith brought 50 at 


a prohibition, alledging therein the general pardon of 2; 
Ez wh:ch was after this preſentation, admiſſion, inſtitu— 
tion, and induction, wherein S:mony is notexcepted: And it 
was thereupon demurred, and aiter argument at tne bar 
reſolved, that the prohibition well lay; and firſt the who]: 
court reſolved, that, although the general pardon diſchary: 
eth the puniſhment for Simony, yet, if the parſon comes in 
by Simon, it is examinable by the ordinary: For he 
ought to provide, that the church be not ſerved with cor. 
Tupt perſons; and, if he finds Simony in any, he may 
well deprive him for that cauſe. And that made, that 


ab initio, And the pardon doth not enable him to retain 
it. But all the juſtices, beſides Anderſon, held, that in 
this caſe there is not any Simony : For the father might 
buy the advowſon, and preſent his ſon, And it is nt 
Simony in any to buy an advowſon. And, although tie 
ſon here was privy thereto, yet it is not material: for i | 
being no offence in the father, who was the principal, it 
cannot be an offence in the ſon, who was but acceſlary; Þ 
for there cannot be a particeps criminis, where there wa i 
not any crime committed. But if the parſon himſelf hat 
contracted for a benefice, to the intent another ſhould 
preſent him, that is Simony. But the father is bound 
by nature to provide for his fon z and therefore his buy We 
ing an advowſon, with an intent to provide for him, 6 
not any Simony; therefore the e is well gran. ll 
ed: otherwiſe, under colour thereof, every preſentme t 
might be drawn into queſtion in the ſpiritual court, hu 


Ander ſan held that the conſultation ſhould be granted 14 
this K q 


Law of Simony, 


y wiſe this caſe, becauſe this contract by the father. with an 
Wntent to preſent his ſon, being in preſence, and with the 
Won's privity, made it Simony in him, and he is de— 
Wprivable: And, although the Jaw is, that if ſuck a ſimo— 
Wniacal contract be proved, and the incumbent be deprived, 
hat the church is gua/; always void: And that there fad! 


7 Hut. 
at the 
parſon 


wa k bea preſentment by laßſe to the (Veen; yet that dot! 7 
<p make the right of patronage to come into queſtion 3 be- 
k, the Cauſe the deprivation ariſeth from the patron's cence. 
d con. Whereſore, Sc. But if in this cafe the father had bought 
for the 0 the benefice, with an intent to preſent the fon, if it wore 
e un, Vvithout the privity and conſent of the ſon, it hid not 
to hin! been an) S§imony. Whereſore, as the cafe kere is, he held 
1 dies, it to be Simony, and the contulation grantable. But, 
itutec W notwithſtanding, the other three Juſtices being againtt 
urt, t him, it was adjudged that the prohibition mould Rand, 
rought 1 Cre. Lliz. 035. Patch. 41 Eliz. 

| of 2; The doctrine laid down in this caſe has been hneo cone 


Andi; in the preceding adjudication, that a father is bound by na- 


a living when full with intent to preſent any certsin perten A . 

chat. is, as has been held, within the ſtatute, how can it be ) Jr 
mes ; lawful, as the words of the ſtatute are genera), for a father | from 
yr to do it. A parent is by nature bound to provide for his auen. Of . 
ch cor: | fon ; but this obligation can never extend to the doing 

e may things prohibited by law. This way of reaſoniag Would 

that & make al] Simony lawful; for, as every man is as much. it 

arion, et more, bound by the law of nature to provide for him- 

ot ſelf as his father is for him, every man might purchaſe a 

hears living for himſelf, 3 

mick Benedict Minchcombe brought a guare impedit againſt the . contra for 

s n biſhop of Wincheſter and Richard Pulleſton; and the caſe u- 7 

ch de vas this, that one 7/illiam IValler being ſeiſed of the th. nenn dent # 

for it church of Leckford, and I/atton being incumbent of jt, fick, and like to 


7 and a man grievouſly pained with the ſtrangurie, and like 
(ary; every day to die, Say bargained with Faller tor 901. that 
—_— he ſhould preſent, or cauſe him to be preſented whenſo- 
I ha ever the other died, and for the better and ſure effectin 
ou thereof, it was agreed between them that Haller ſhould 
grant the next avoidance unto one John {o4en, a ſpecial 


)al, it 


bound triend of Say a 

8 ay S, upon confidence, &c, which was done ae— 

, cordingly, 1 hen Matton the incumbent died, and lden, 

ran; 2 Execution of the fimoniacal agreement aforeſaid, pre— 

Aae 5 ſented Say, Who was admitted, Sc. and then Faller grant- 
mh ed the manor and the advowſon to F/inchcombe the plaintiff 

<< i: for years; Say died, the King preſents Pulliſtan, who is ad- 
1115 | mitted, 


4 


nſtitu. WS fradicted in the following cafe, nor does the reaton given Ju 4A £| 


ture to provide for his fon, hold. For if the purchase of * hu tn 


die, 1s Sirnonyes 
Winchcombe Ve 
Biſhop or Win— 
cheſter, and Pu- 
leſton. 
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mitted, c. and Winchcombe brings the guare impedit again 

the biſhop of Mincheſier and him, who pleaded all th, 
matter of Simony aforeſaid, as parſon imparſonee, where. ®# 
upon iſſue was taken and found for him, The queſtion i 
made by the plaintiff in arreſt of judgment was, whether 
the King or Minchcombe have the right to this preſentation 8 
which depends wnolly upon this, whether the king's tur 
growing by reaſon of the Simony, be ſatisfied by the pre. 
# ſentation, Qc. and death of Say, that came in by the Simons. 
[ This caſe, ſays lord Hobart, after divers arguments at the 
| bar pro & contra, was argued by us at the bench openly 
i'® | and at large, and we all four agreed, that judgment was to 
| be given for the defendant, that is to ſay for the Kings“ 
titic by the dimony : And Hutton, this Trinity term, being 15 
come newly to the bench, having been before for the plain. 
tiff, was of opinion with us, and ſo argued. Hob. 165. 
Paſch. 14 Jac. 1. 


A caſe out of Chancery. 
e, rare 2 M3 Th fete . An. 
On the purchaſe The plaintiff Barret having notice that Charles Morgan, 
4 0 clerk, then incumbent of the rectory of Higham in the 
cumbent being County of Somerſet (which is a rectory with cure of ſouls) Wn 
Os OE. was on his death-bed, and that it Was uncertain whether 
vity of the Ac he ſhould live over the night, purchaſed the advowſon of 


the next preſen- the defendants Cube and Rolle; the incumbent died the 


wa I next day, and the purchaſer preſented the plaintiff Rene PA 
fimoniacal con. AS his clerk, upon that avoidance. Qu. Whether the ſaid r 
tract, preſentation be void, as being on a fimoniacal contract? f“ 
naps Keg Hi!l for the plaintiff argued that this was no Simony, . 
and another, being the fale of an advowlon in fee, and before an actual . the 

vacancy, That Simony is properly defined a preſentation Wn ſen 

in reſpe&t of reward. God. Rep. Can. c. 39. ſet, 1. wy 


which 1s not the preſent caſe. That the ſtatutes of Simony 


being penal, and reſtrictive of the common law, ought 2 5 
therefore to be conſtrued ſtrictly. That fraud or Simony WR bh 


| ought not to be preſumed or intended. 1 Roll. Abr. 523, 4. 
[4 BE Cro. Car. 425. If this ſale be void, all ſales that are con- 
| cluded when the incumbent is in extremis are ſo likewiſe; 

and one may ſuppoſe many caſes where that would be 

unjuſt and abſurd, 54h 

Glyn for the defendants inſiſted, that the common law, Wm 

previons to any ſtatute, took notice of corrupt preſenta- | 

tions, as contracts ex turpi cauſd. That no profit was al- 

lowed to be made of a right of patronage, and therefore 1 


guardian in ſocage was not accountable for it. In TR 
- 


oe 


Law of Simony, 


again. Law, 33, 34, 35> all the caſes of Simony are taken 
all the AW, otice of. And it appears, that any purchaſe made, with 
where. n intent to preſent any particular perſon, is ſimoniacal. 
ueſtion And the laws againſt Simony, when they merely vacate 


'bether the preſentation, are conſidered as remedial, and conſtrued 
tation Ws largely ;—when they inflict a forfeiture, are looked upon 
's tuns penal, and conſtrued ſtrictly. | 

1e pre. De Grey Ch. J. I am not able to doubt upon this 


mont. 


at the deed jus habendi but jus diſponendi. 
openly right is by preſentation. 
Was to 1 


Ling“ 5 
| being 5 

. 8 * 
plain. “ 
. 165. 85 


organ, 
in the 


4 


eicher in the patron or preſentee. 
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not to produce any profit. 


ſouls} : 
ether | x 


ſon of 
>d the 


Leynell 2 


bt f 
nony, 
actual 


e ſaid 


W caſe of lineal warranty. Dodar. 2. 23. 
in the hands of the heir. 
11730. 


An advowſon is a temporal right; not in- 
The exerciſe of that 
The right itſelf is a valuable 


queſtion. 


Fright; and therefore an advowlon is held to be aſſets in 


It is real aſſets 
Robinſon and Tonge, Dom. Proc. 
And the truſtee, or mortgagee of an advowſon are 


WE bound to preſent the clerk of the ce/luique truſt or mort- 


during the infancy of his ward. 
that an advowſon will not paſs by the words commodities, 


| +P 
o Of # 


gagor, Thus farit is a valuable right, and properly the 


L object of ſale. 


But the exerciſe of this right is a public truſt, and 


therefore ought to be void of any pecuniary conſideration 


1 
* 


It cannot, it ought 
It is not veſted in guardian in 
ſocage; nor is he accountable for any preſentation made 


It is held in Hob. 304. 


© emoluments, profits, and advantages. In guare impedit, the 
patron could, at common law, recover no damages. In 
W writ of right of advowſon he muſt lay the eſplees in the 
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parſon, 

Simony, as ſuch, was unknown to the common law; 
though I agree with my brother Glyn that corrupt pre- 
ſentation was. Burncit's Paſt, Care, 22. But what is or 


what is not Simony now depends on the ſtat. of 31 El:z. 


c. 6. which did not adopt all the wild notions of the 


canon law; but has drfined it to be a corrupt agree- 


/alſon F "0 
Cl, 


[ 


mony 


law, preſent vacancy. 


and Biſhop of Lincoln. 
= racy in the Reporter to ſay, that the court held it was 
abſolutely a void grant, | 


ment to preſent. In Co. Entries 516 it is expreſſed /imoniace 
& corrupte ; but the latter is the legal and effective word. 

No conveyance of an advowſon can be affected by this 
act, unleſs ſo far as it affects the immediate preſentation, 
And therefore a ſale of an advowſon, the church being 
actually void, is ſimoniacal, and void in reſpe& to the 
3 Lev. 116. Skin. go. In Welſerſtan 


Burr. 1510. It is an inaccu- 


But it has never been thought, that the purchaſe of an 
advowſon merely with a proſpect (however probable) that 
the 


! 


| 
4 
i 
NM 
| 


2 Black. Rep. 
1052, Hill 16 
CG, 3 


inch. 63. And now the {ſtatute of Anne hath diſabled _ 


Law of Simony, 


the church would ſoon become void, was either corrupt or ſe] 
ſimoniacal : though by common law, if a clerk, or » itt 
ſtranger with the privity of a clerk, contracts for the nest OV 
avoidance, the incumbent being in extremis, it was hel} Wa do 


to be ſimoniacal. Hab. 165. Cro, Elix. 685. Moor, 916, 


any clerk to purchaſe any next preſentation. 

TT he preſent caſe is the purchafe of an advowſon in fee, 
No privity of the clerk appears, the church is not actually 
void, but in great probability cf a vacany ; which however 
by no means is equivalent to a certainty, We ſhould ga 
beyond every reſolution of our predeceſſors, to determine 
this to be Simony. Suppoſe this had been the purchaſe ot 
2 manor with the advowſon appendant, and the incumbent 
lying in extremis. What muſt be done, if the preſent caſe 
be Simony? Muſt we have ciired the appendancy to be 
ſevered, or that the whol- mant was purchaſed corruptly 
for the ſake of the advowlon ? 

Gould juſticc of the ſame opinion, 

Blackjlone juſtice of the lime opinion, I was counſel 
in MWolſerſten's caſe, and e a very full note of it. But 
not a hint of any opinicn by the court that ſuch grant of 
an advowſon is void. | = 

Nares juſtice of the ſame opinion. —_ 

The certificate to Chancery was in theſe words: = 

«© We have heard counſel on both fides, and conſi- KY 
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& dered this caſe; and are of opinion the preſen- 5 

< tation is not void, it not appearing to us to have 5 
„been made upon a ſimoniacal contract.“ 1 

. De Grey. 3 

2th of February, | H. Gould. - WW 
1776. . Blaciſtone. e 

G. Nares. _ - 

CHAP. VI. Wy 

| h. 

The diſabilities, forfeitures, and puniſhments incurred v 
for Simony by the incumbent, patron, and ordinary, t! 
HE perſon promoted in purſuance of a corrupt con- 1 
tract is either Simoniacus, or ſimoniace promotus (lee 5 Fe 


p. I). In the former caſe, being party or privy to it, he 
is liable to ſuffer more: But in the latter caſe, although 
quite a ſtranger to the contract, he is in a certain degree 
involved in the conſequences of it. The deſign, as in 
many other caſes is, that if a ſenſe of what becomes them- 
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417 ' 
or Simon. 33 


5 
Na 

ſelves and of the duty they owe the publick, will not re- 

ſtrain men from being guilry of an ofencc, fo pregnant 

with miſchief, a regard to thoſe they mean to ſerve may 

do it, 


Doderidoe juſtice ſaid, that before the ſtatute L liz. Simoniacns, and 


bv the common law S/mmniccus was perpetually Cilabled to 3 
take any bens fice, but one inſtituted /monzace was diſabled Ti Ning 1 
only as to the ſame church : but that now by the ſtatute it Tiſhop of Ner- 
is ail one in hota caſes; for in both caſes he ſha!l be per— 5 on 
petu-lly ditacted ; and that ths wes reſulved in the Eæ— 

chuguer, by recaſon oO! the genetality of the words in tne 
ſtatute ; 7 094 Juli cancefa,⁰ PX? Cate. 1 Rall. Rep. 237. itt, 
Fae reporter makes a remark that it ſcems they intend 
that he 15 Perpetuatl * dit LO bal as 10 this aCyvowlon 5 {or 
the ſtatute is ſo. Se prive F. 

In like manner ihe Sach sia forfeit deuble the 31 Fliz. e. 6. 
value of one year's pre oi the bunthice he is preizntec 
to: But the S meniace pientalas is not liable to any ſor- 
feiture on th's acegunt. 

The donde valbe, ales by this ſtatute forfeited, 18 3 Iaſt. 154. 
to be the double value of what ch, benvchce cau be let for, ET 
and not the double value, as vatucd in the king's bocks. 

Neither the Szmoniacus, ior the 
ſue for tithes, the right of them being by the 
Contract taken away. | 

If an incumbent takes a ſum of money for the reſion- 37 v. e. 6, 
ing or exchanging any benehce with cure of fouls, be is kts. 
to torfeit double the value of the money io taken. See 
page 6. | 

Keery perſon corruptly obtaining orders, although he 31 Eis. c. 6, 
is nut privy to the giving money for the procuriny ſuch . 10. 
orders, is liable to forfeit ten pounds, and ail the pre- 
terments he accepts within ſeven years after his being fo 
ordained. See page 6. 

Thediſabilities incurred by this offence cannot be diſpenſed + Inf. 154. 
with by non tante, for when any thing is for the good of 2 Hawk. 396. 
the church or ſtate prohibited by ſtatute, the hing's ſubjects 
have an intereſt in it, and the king can no 1ore diſpenſe 
With it, than he can with the common law; but waere a 
thing is prohibited and a penalty given to the king, or to 
the king and an informer, the king may diſpenſe with the 
penalty. 

Simony is not pardoned by a general pardon. 

Befides thele torfeitures and diſabilities, the Simeniacrs, 
provided he has taken the oath againſt Simony, is alſo 
able to be indicted and puniſhed as in other cafes of 
perjury ; and accoidingiv, 
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Law of Simony, 


the church would ſoon become void, was either corrupt or 
ſimoniacal: though by common law, if a clerk, or 2 
ſtranger with the privity of a clerk, contracts for the next 
avoidance, the incumbent being i extrems, it was held 
to be ſimoniacal. Hob. 165. Cro. Eliz. 68 5. Moor, 916. 
Winch. 63. And now the ſtatute of Anne hath diſabled 
any clerk to purchaſe any next preſentation. 

T he preſent caſe is the purchaſe of an advowſon in fee, 
No privity of the clerk appears, the church is not actually 
void, but in great probability cf a vacany ; which however 
by no means is equivalent to a certainty, We ſhould ga 
beyond every reſolution of our predeceſſors, to determine 
this to be Simony. Suppoſe this had been the purchaſe of 
2 manor with the advowſon appendant, and the incumbent 
lying in extremis. What muſt be done, if the preſent caſe 
be Simony? Muſt we have cured the appendancy to be 
ſevered, or that the whol- mant was purchaſed corruptly 
for the ſake of the advov ſon? 

Gould juſticc of the ſame opinion, 

Blackfione juſtice of the lame opinion, I was counſel 
in Molſerſten's caſe, and tat a very full note of it. But 
not a hint of any opinion by the court that ſuch grant of 
an advowſon is void. 

Nares juſtice of the ſame opinion. 

The certificate to Chancery was in theſe words: 

«© We have heard counſel on both ſides, and conſi- 
« dered this caſe; and are of opinion the preſen- 
< tation is not void, it not appearing to us to have 
© been made upon a ſimoniacal contract.“ 


N. De Grey, 

12th of February, H. Gould. 
1776. . Blackſtone, 

G. Nares, 


H. 


The diſabilities, forfeitures, and puniſhments incurred 


for Simony by the incumbent, patron, and ordinary. 


HE perſon promoted in purſuance of a corrupt con- 

tract is either Simoniacus, or ſimontace promotus {lee 
p-. I). In the former caſe, being party or privy to it, he 
is liable to ſuffer more: But in the latter caſe, although 
quite a ſtranger to the contract, he is in a certain degree 
involved in the conſequences of it. The deſign, as in 
many other caſes is, that ifa ſenſe of what becomes them- 
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Law of Simon. 


ſelves and of the duty they owe the Ar will not re- 
{train men from being guilty of an offence, fo pregnant 

with miſchief, a regard to thoſe they mean to ſerve may 
do it. 

Doderidee juſtice ſaid, that before the ſtatute 31 Eliz. 
by the common law S'miniacus was perpetually dilabled to 
take any benefce, but one inſtituted femeniace was diſabled 

only as to the ſame church : but that now by the ſtatute it 
is all one in both cafes; for in both caſes he ſliall be 7 
petu. ily difavied ; aud that ths was relulved in the &x 
che quer, by reaſon of the g- nerality of Lag words in tne 
ſtatute ; 9 fu conceſ aut por Cole. 1 Rall, Rep. 237; itil. 
Jane reporter makes a remark that it ſcems they 3 
that he is perpetu, ally ditabled as 10 Us 40 fowl n; for 
the ſtatute is {o. See page F. 

In like manner the Spmamacus Nall forfeit double 
value of one veat's PiGit oi the bengiice he is preiented 

But the Sinmninee preniatus is not liable to any for- 
feiture on th'sS 2cco:unt, | 

The double value, which is by this 
to be the double valut of what the bene 
aad not the double value, as valued in the king's bocks. 

Neither the Simoniacus, ior the Smuniare pro wiolus, C213 
ſue for tithes, the right of them being by the corrupt 
contract taken away. 


tatutè for feite 
nee SED l be! let for, 


If an incumbent takes a ſum of money {or he eſion- 
ing or exchanging any benefhce with cure of fouls, he 1s 


to torfeit double the value of the mon<ey 10 Aken. Sce 
Page 6. 

Keery perſon corruptly obtaining orders, although he 
is nut privy to the giving money for the procuring ſuch 
orders, is liable to forfeit ten pounds, and all the pre— 
ferments he accepts within ſeven.years after his being to 
ordained. See page 6. 

Thediſabilities incurred by this offence cannot be diſpenſed 
with by non &/tante, for when any thing 15 for the good © 
the church or ſtate prohibited by ſtatute, the hing's ſubjects 
have an intereſt in it, and the king can no more diſpe nle 
with it, than he can with the common law; but waere a 
thingis prohibited and a penalty given to the king, or fo 
the king and an informer, the king may diſpenſe with the 
penalty. 

Simony is not pardoned by a general pardon. 

Beſides thele torfeitures and diſabilities, the Simoniacus, 
provided he has taken the oath againſt Simony, is 4100 
able to be indicted and puniſhed as in other caſes of 
perjury ; and accordingly, 
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? is 3 Iaſt. 174. 


Marc) . 84 . 


2 Inſt. 154. 


Sid. 170. 
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1 Strafige 70. 
Information for 


petjary. 


31 Elis. c. 6. 
ſect. 5 


Lane 74. 
Calvert and 
Kitchen. 


31 Eliz. c. 6. 
fect. 8. 


31 Elz. c. C. 
ect. 6. 


31 Eliz. c. 6. 
te. 8. 


21 Eliz. Co, 6. 
ect. 10. 


31 Elis. e. 6. 
lect, g. 


31 Eliz. c. 6. 
PAT - To 


Law of Stmony, 


In the caſe of The King v. Lewis, Mich. 4 Geo. 1. An | 


information was moved for againſt a clergyman, for per- 
jury at his admiſſion to a living, upon an affidavit that 
the preſentation was ſimoniacal. But the court refuſed 
to grant it, til] he had been convicted of the Simony. 

If a patron is guilty of this offence, he forfeits the 
right of pretenting for the next turn, and alſo the double 
value of one year's profit of the benefice. See page 5. 

But if 4. has a right of preſentation, and B. that of 
nomination, and only one of them is guilty of Simony, 
the right of the other ſha!l not be thereby prejudiced, nor 
ſhall he be ſubject to any forteiture, 

The patron who gives a ſum of money for the reſign— 
ing or exchanging any benefice is to forfeit double the 
value of the money ſo given, S-e page 6. 

If an ordinary ſhall corruptly inſtitute, &c. to any 
benefice with cure of ſouls, or other eccleſiaſtical pre- 
ferment, he is to forfeit the double value of one year's 
profit of the ſaid benefice. See page 5. 

So if he takes any money tor the accepting the reſig— 
nation of a bene fice, he is to forfeit double the value of the 
money fo taken, See page 6. 

So if he takes any reward for the conferring orders, or 
the granting a licence to preach, he is to forfeit forty 
pounds, See page 6. 

Beſides being liable to the forfeitures, penalties and 
puniſhments already mentioned, there is a proviſo in the 
ſtatute, that perſons guilty of this offence ſhall alſo be 
ſubject to ſuch puniſhments, pains and penalties to which 
they were before ſubject by the laws eccleſiaſtical 

There are no acceſſaries in Simony, but all are 
principals. Cre. Eliz. 789. pl. 20. Mich. 42 & 43 Elia. 

C. B. Baker v. Rovers, 


. H A P. VII. 


In what caſes, aud at what times, advantage may bt 


taken of jucb forſeilures and diſabilities, 
* 


not preſent within ſix months, the ordinary may, as in 
other caſes of lapſe, preſent; but he ſhall not do this till fx 
months are expired after notice is given by him to the 
patron of the ayoidance of the benefice. 1 

18 


HEREVER a living becomes void by Simony, 


and the patron who has right to preſent and does 
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Law of Simon 


'This proviſion in the ſtatute is agreeable to the canon 
Jaw, by which lapſe cannot run againſt the patron, till 
notice is given him by the ordinary, that the church 
is void. 

But if two claim the right of preſentation to a void 
benefice, and the ordinary is not named in a guare impedit 
brought to determine the right, it ſhall, if the judgment 
be not obtained within fix months, lapſe to the ordinary, 
for he is here in no fault. 

Although a living becomes void by Simony, and the 
patron, not being privy to it, bas a right to prefent, yet he 
cannot, as the king may, e advantage thereof ſo as to 
preſent another clerk, unleſs the perſon ſimoniacally pro- 
moted has been inducted. 

By the judgment in quare impedit the incumbent is fo 
removed, that the patron who recovers may preſent, al- 
though there be no ſentence of deprivation: but the clerk 
againſt whom the judgment is obtained, continues in- 
cumbent de fats till ſuch preſentation is made. 

One moiety of all the forfeitures mentioned in the 
ſtatute is given to any perſon who will ſue for the ſame, 


C13 A ©. VIII. 


Of the King's right; when he may preſent, and the 
effeft of his pardoning S:mory. 


"EE EE 


tho* the contract with the firſt was ſimoniacal, yet if the 
preſentment of the other was without Simony,the king pains 
nothing; ſo there muſt be an actual, tho' not an effectual 
preſentation; but a bare preſentation without any ad- 
miſſion intitles the king. eb. 167. 14 Fac. i. in the 
caſe of J/inchcombe v. Pulleſton. 

Lord Vi, the patron, granted the next avoidance to E. 
afterwards the church became void: Z/. the father of . 
agreed with G. that he ſhould permit the lord V. to pre- 
ſent the ſaid /. and gave him 2001. G. thereupon procured 
the Ld, V. to preſent I. which he did, and J. was in- 
ſtituted and inducted, but did not know any thing of this 
agreement. It was reſolved by the advice of the two 
chief juſtices and chief baron, that he was preſented by 


Simony, and that by the ſtatute 31 Fliz. c. 6. it belonged 
to the king to preſent without any deprivation cf the = 


cumbent, or removing him by a quare 1mpedit ; whereupon 
6—1k·!ů —„— — — ——— — 2 —— — the 
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Dyer 293. 


2 Roll. Abr. 
365. Abbot of 
York and Biſhop 
of Norwich, 


31 El1'z. 8. 6. 
lect. 6. 


1 Roll. Rep. 
62. 


21 Eliz. C. 6, 
ect. 10, 


Preſentation 
without ad- 
miſhion intitlea 
the Kings 
Winchcombe v. 
Puileſton. 


In caſe of Si- 
mony, king may 
preſent without 
depriving the 
incumbent, or 
removing him 
by quae im- 
pedit. Booth 7. 
Potter. 
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pre\-ntatiu:, 


Law of Simony, 


the king preſented TJ. his clerk, who was inſtituted and 
inducted, and continued incumbent for three years ; after. 
werds H. ſued L. before the high commithoners, and got 


him to be deprived, and procured a grant of the next 
avoidance from G. to S. and then procured the ſaid S. to 
preſent J. his ſon, who was again admitted, inſtituted, 
and inducded. Ai judged, that the preſentation of J. was 
merely void, and he is a perion diſabled by the expreſs 
words of the ſtatute ever to accept of that benefice. Crs, 
J. 533. Paſch. 17 Fac. B. R. Pooth v. Potter. 2 Roll. 
Rep 83. Lapthorn's caſe, alias Bath v. Potter, S. C. in the 
court of wards, (the lord V. being then in ward to the 
king) and reſolved accordingly, And in this report it is 
ſaid, that the patron nor his pieſentee knew any thing of 
the money given; and it being inſiſted, that J. not being 
a Sinzmiacus, but being only famoniace induftus, he was 
capable according to the civil law to accept a new pre- 
fentat.on to the fame church; but the judges ſaid, that 
before this ttatute ſich dittinction would have ſerved, but 
that now they cught to make a conſtruction for the fur. 
ther ſoppfeſſion of the ſaid miſchief, and in advancing 
the good of the church; and directed the jury to find ac- 
cordingly. 

One was preſented by Simony in 27 Eliz. which 1n- 
cumbent enjoyed the living till 7 Jac. 1, when he died 
incumbent. Reſolved that the death of the fimoniacal in- 
cumben: docs not hinder, but that the king may well 
preſent; for the church was never full as to the king, 
and that turn 1s preſerved to the King by force of the 
ſtatute; yet it ſeems that the church is fo full that a 
ſtranger may not preſent for uſurpation; for it is not 
like 7 Rep. where the king is to preſent by lapſe; and 
there. were many Caſes put, as that the church may be full 
or void in eſfect, when there is a ſimoniacal incumbent, 
Noy 25. 1 nichconbe v. Pulleſton. Ie 877. Paſch. 14 ac. 
1. C. B. Il inchcanibe v. Bilhop of Mincheſter and Pulleſton, 
S. C. ſays that the patron, not having, ſince the death of 
the ſinoniacal incumbent, filled the church by the pre- 
ſentation, ipfiitution, and induction of any other, it is 
ſtill void, ſo as the king may preſent thereto; but if a new 
parſon had been in pollefon by the preſentation of the 
p.tron before the King had preſented, it had been other- 
viſe, Brownl. 164, 165. S. C. and that Hobart and 
inch held that the king had not loſt his preſentation, 
Lecauſe S. never wes parſon. Hab. 165. pl. 194. S. C. 
ie:ulved accordingly, — 
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Law of Stm9onyp. 37 


The fimoniacal preſentation of an uſurp'r does not 
however give the crown a right of preſenting; for it 
would be unreaſonable to take away the right of the true 
patron who is in no fault, 3 nfl. 153. 
It there has been an actual preſentation on a ſimoniacal 
contract, the king may preſent, although the incumbent 
has neither been inſtituted nor inducted. Hob. 167. Ul inch- 
combe v. Pulleſton. 
But wherever an incumbent is inſtituted and inducted, 
the king cannot take advantage of the ſimoniacal con- 
tract until he be removed by gquare impedit ; for although 
he is in de fads only, and not de jure, the church is full 
till he is removed in a judicial way, Cro. Fac. 385, King Shu , 4 
v. Biſhop of Aoarwich and others. 3 #7 
A church being void, 4. agreed to give B. a ſum of Simeny of dead 
money for procuring C. the patron for that turn to pre- tte Ene. 
ſent D. The money was paid, and D. being preſented tedye of heing 
enjoyed the living till his death. Afterwards E. to whom ara ur. 
tie right of preſenting for the next turn balonged, pre- king. q 
ſented F. In guare impedit there was judgment for the 
king, although neither E. nor F. was privy to the 
ſimoniacal contract between A. and B. Lutw. 1090. Paſeh. 
3 fac. 2. King and Biſhop of Ch:iche/ter and others. But 
ice the following act which is ſaid to have been occaſioned 
by this very caſe: 


Stat. 1 Wil. and Ma. c. 16. [A. D. 1688. ] Intituled an 
act that the fimoniacal promotion of one perſon may 
not prejudice ancther, 


Whereas it hath often happened that perſons ſimoniack 
or ſimonically promoted to benefices or eccleſiaſtical liv- 
Ings, have enjoyed the benefit of ſuch livings many years, 
and ſometimes all their life-time, by reaſon of the ſecret 
cartilage of ſuch ſimoniacal dealing ; and after the death of 
ſuch fimoniack perſon, another perſon innocent of ſuch 
crime, and worthy of ſuch preferment, being preſented or 
promoted by another patron innocent alſo of that ſimonia— 


aal contract, have been troubled and removed upon pre- 


tence of lapſe (or ocherwiſe) to the prejudice of the 
innocent patron in rever{cn, and of his clerk, whereby 
the guilty go away with prefit of his crime, and the 
Innocent luccetding patron and his clerk are puniincd 
contrary to all reaion and good conſcience: 
II. For prevei tion wheieor, be it enacted by the King's Simenincal 
. ; contract where 
and Queen's moſt excellent mezellies, by and with tut advice z. gy not . 
| - 26-3 and judice. 
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good. 


Pardon. 


Law of Simony, 


and conſent of the lords ſpiritual and temporal, and com- 
mons, in this prefent parliament aſſembled, and by the 
authority of the ſame, that after the death of the perſon fo 
ſimoniacally promoted, the offence or contract of Simony 
ſhall neither by way of title in pleading, or in evidence toa 
jury, orotherwiſe, hereafter be alledged, or pleaded to the pre- 
judice of any other patron innocent of Simony, or of his 
clerk by him preſented or promoted, upon pretence of lapſe 
to the crown, metropolitan, or otherwiſe, unleſs the perſon 
{imoniack or ſimoniacally preſented, or his patron, was con- 
victed of ſuch oſlence at the common law, or ſome eccleſi- 
aſtical court, in the life time of the perſon fimoniack or ſi- 
moniacally promoted or preſented; any law or ſtatute to 
the contrary notwithſtanding. 

IIT. And be it allo provided, enacted, and declared by 
the authority aſoreſaid, that no leaſe or leaſes, really and bong 


fide made, or hereafter to be made, by any ſuch perſon as 


aforeſaid, ſimoniack or ſimoniacally promoted to any dean- 
ery, Pp! rebend, or parſonage, or other ecclefiaſtical beneſice 
or dignity, far good and valuable conſideration, to any 
tenant or perſon not being privy unto, or having notice of 
ſuch Simony, Thall be impcached or avoided for or by 
reaſon of ſuch Simony, but ſhall be good and effectual in 
law, the faid Simony notwithſtanding. 

If the king pardons the Simony, yet the church re- 
mains itil] void as to this preſentation. Hob. 167, 
14 Fac. I. in the caſe of Vincheombe v. Pullefton, 

The pardon does not make the church to be pleua of 
the Simonift, but mekes the offence diſpuniſhable only; 
but if in ſuch cafe the king preſents, his preſentee ſhall 
have the tithes. Godp. 202, Pl. 288. Trix. 10 Face C8 
Dr. HFulchinſon's Caſe. 

The whole court reſolved, that tho' the general pardon 
diſcharged the puniſhment for Simonp, yet if the parſon 
comes in by Simony it is examinable by the ordinary; 
for he bought to provide that the church be not ſerved 
with corrupt perions; and if he finds Simony he may 
well deprive for that cauſe; and for that reaſon the 
church was never full of him, and made him no parſon 
Pa initth, and the var dan does not enable him to retain it. 
Cro. E. 685, 686. l. 21. Trin. 41 Eliz. C. B. Smith v. 
Shellour 2.—— 9. 916. S. 85 accordingly, but the 


N por LE {a Ly "1 7⁴⁵⁰⁴ N Oꝛo. 87, 88. S. Us by 
the na we of Zia &::49's caſe. And there Glanvil held, 
that tue Church was got veil ill ſentence declaratory of 


o * 


the Simon, and that by pardon before the ſentence all is 
pardoned; but 77 a/mefiry a and Ana ½n held that the par- 
don 


or "IF 


Law of Simony, 


don extended only to the puniſhment, fo that if the patron 
be charged by the ſentence, he may plead the pardon, 
but ſhall not prevent the declaring the church void. 
And Walmeſley ſaid it ſnall not bar a 3d perſon that brings a 
quare impedit, becauſe the title does not belong to him, 
but the puniſhment only; and he doubted whether the 
King can pardon Simony. And Milliaus ſaid, that the 
civilians ſay that neither the Pope nor the King could 
pardon Simony guoad culpam, but only quoad panam they 
may. | 

A general pardon does not pardon Simony, Sce Sid. 
170. Mich. 15 Car. 2. C. B. Philly's cafe. 

It ſeems agreed, that notwithitanding the king's par- 
don to a Simoniſt coming into a church contrary to the 
purport of 31 £7:z, c. 6. or to an officer coming into his 


office by a corrupt bargain, contrary to the purport of 


5 & 6 Ed. 6. c. 16, may fave ſuch clerk or officer from 
any criminal proſecution in reſpect of the corrupt bar- 
gain; yet ſhall it not enable the clerk to h tne church, 
nor the officer to retain his office, becauſe they are 
abſolutely diſabled by ſtatute. 2 Hark. 296. cap. 37. 
ſect. 50. 


. 


Of the pleadings in actions of quare impedit 1957 


the ſtat, of 31 Eliz. C. 6. 


4 H E poſſeſſion of a benefice to which an incumbent 


is ſimoniacally promoted, may be recovered by an 

alize of darrien preſentment, or by a writ of guare in- 
pedit. The laſt is uſually preferred, becauſe, belides its 
being a ſhorter way of proceeding, not only the right of 
preſentation, but the advowſon allo is thereby recovere9, 

It is not enough to alledge in the declaration, that the 
plaintiff, or the perſon under whom he claims, wes ſeiſed 
of the advowſon, but a preſentation muſt be alledged by 
him or ſome perſon under whom be claims, for unleſs a 
paſt preſentation is connected with :he right, it does not 
appear that the right of preſentation is now in the 
plaintiff, | 

The declaration is good, although there be no recital 
of the ſtatute in it; but it was formerly done, and it is as 
well torecite it. 

Nor is there any danger in doing this, for a miſrecital 
of the ſtatute in pleading is not fatal. 


D 4 At 


Vaugh. 57. King 
and Biſhop of 
V/orceſter & 
"of 


Lutw. 1090. 


Cro. Elis. 788. 
Baker aud 
Rogers. 


— — þ 
— | 
5 2 88 — 4 


8 


—— 
* 


Oo . 
= R pe „„ 


E ² A 
- * 


4.0 


Law of SUnony. 


At the common law the patron muſt be named in the 


\ writ, for the incumbent cannot alledge anv thing which 
concerned tne ripbe of patronags, and it wouid be un- 
ryeatonable to name hem alone who could nut defend the 
11 nt of darn 5 Put iy 45 ne 1. 5 dy the 25 E dw. EO ed 4 
evavled to plead his patron's friert in defence of his in- 


Cumbency, it is not now necefil ry to name the petron, 


unicls the right of inheritance is to be aficcted by the 
FT dement. 
5 Co. 28. Hall's A gietably hereto it is now ſettled; that where the in- 


cate, Cro. J. 


heritance of the patron can be deveſted by the judgment 
658. 3 Lc. 19. 


he muit be named in the witt; and it is uſual to name the 
ordinary als er che; i-Ke of preventing a laple pendente 
lite. 

It hes however been heilé, that no incumbent can 
plcad nis patron's richt, vithout fhewing that he is a par- 
ion 1mpar jo? zee of the prejentation of his patron. 

7 C. 26, Hail's An jncumbenrit 1s not Da! ſon 2077 Par jinee as againſt tne 

caſe. King, ugleſs he be admitted, We r. and inducted; 
but adm ff. n and inſtitation will make him fo as againſt 
any other perion. 

At the common law the ordinary could only plead, that 
he claims nothing but as odinary; but, by the ſtar. 27 
Ed. 3. c. 7. he my now E A gue in himſelf by lapſe, 
or that the right f [a TL 4 is in hin 

Eimoniacal agree- Band given upon a POE acal agreement ſhall not be 

men! D avoiged "OO: 9 by pleacing Emory; per Cote. Ch. J. who ſays, 

by pleading Si s ſo adjudged in C. B. 2 22 182. 11 Fac. 1. Sit 


Mach 159. Pal- 


mer & Rudd. 


muny Ih's de- _ 
nied to be law, I ilaam Bayer F.-Y Uh t3 oh Commiſoners. "Ny. 25 8. 
ſee page 14. F. in cafe of ez Ge v. Pullelton. 


The ovligor, in the cafe of S: ;mony, is admitted to 
aver againit the condition of a bond, or againſt the bond 
ſimouiacal vond. itſelf for neceffity's ſake, Carth. 301. Paſeb. 6 V. & Ml, 
in Caſe of Tode) v. Hains. | 

A ſi moniacal contract muſt be averred, and ſhewa 
| ſpecially, and ſnall not be fo intended, as appears from the 
1 tollowing caſe. TY. B. the father covenanted that 7. B. 
Bur v. Manning. his fon ſhould marry the defendant's deughter Anne, and 
in conſideration of this marriage the defendant covenant- 
ed to pay 3001. and V. B. covenanted to allure ſuch 
lands to his fon and wile for a jointure : and there were 
other covenants for the value thereof, and quiet enjoy- 
ment; and A. among other covenants, covenanted ht 
he would pricure I'. B. to be preſented &c, and indu⁰ d inis 
ſuch a Lene Ice. In gent U fe) 11 the 501d | (ar performance of 
covenauts che plaintiſl oſu, Zucd a biesch in the laſt cove- 
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Law of Sfmony, 


nant, The defendant demurred, becauſe this covenant is 
againſt law, and a ſimoniacal agreement; and fo a bond 
for performance thereof is not good, But all the courc 
held, that if it had been in conſideration of the marriage 
of his fon, Cc. that he would have procured him to be 

reſented into ſuch church, that had been a ſimoniacal con- 
tract; but here this is a mere diſtinct covenant, and in- 
dependent upon the ſormer, and that without ſpecial aver- 
ment, or ſhewing that it was a ſimoniacal contract, it ſhall 
not be ſo intended; but it may be a covenant upon a good 
conſideration z wherefore it wis adjudged for the plaintiff, 
Cro. Car. 425. 426. pl. 16. Mich. 11 Car. 1. R. R. 

The ſentence of a ſpiritual court in Simony need not 
be ſet out in hæc verba, but it may be pleaded briefly. 
Where the general iſſue is pleaded in guare impedit, it 

amounts to a conf:fhon of the right of patronage, and 

nly defends the wrong with which the defendant is 
charged; and the plaintiff has his option to pray imme- 
diately a writ to the ordinary, or he may go on to recover 
damages for the diſtu; bance, 


A cleik entred into an obligation, the condition of To an obligation 


which was, that he being prefented, inftituted, and in- 

ducted, to a benefice then void, ſhould, upon requeſt of 
the patron reſign; and he afterwards made a leaſe to the 
patron, and then became abſent for above 80 days to- 
gether, whereby the leaſe became void; and then being 
requeſted by the porren to refi;-n, which he refuſed, the 
patron brought an action of debt upon the bond, to which 
the defendant pleaded the ſtatutes of 13 Eliz. c. 20 & 14 
Eliz. c. 11. And that after his induction he let the 
leaſe to his patron the plaintiff, and then was abſent above 
eighty days together, and averred that the obligation was 
made for the enjoying of the benefice let by the lad leaſe, 
and to the intent to compel him not to avoid the leaſe by 
ablence, for fear of being requeſted to refizn, and de- 
manded judgment, Cc. upon which the plaintiff demur- 
red; and the whole court held the plea good, and the 
averment to be very apt, becauſe the obligation being 


made generally to refign upon requeſt, might well be 


averred to be for this particular purpoſe, and ſo void. 
Acer 641. Mich. 43 © 44 Eliz. C. B. 

This cife fully proves, that the bonds which have 
been taken from barions upon making leaſes, with con- 


dition that they thould duly ſerve the cure, and not 
be abſent om Geir benefce by tas ſpace of eighty days, 
Wen 


7 


41 


Cro. Eliz. 788. 


Baker and 


Rogers. 


Hob. 162. Role 
& another, and 
the B. hop of 
Litchfield, 
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ticulat purpoſe 
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Fave, 
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Law of Simony. 


when they appear, or can be averred to be given for ſe. 
curity of leaſes made by ſuch perſons, will be void within 
theſe ſtatutes, and no recovery allowed thereupon ; but 
bonds, with condition not to reſign, or do any other ad 
which ſhould cauſe an avoidance at common law, though 
they are made for ſecurity of ſuch leaſes, yet they will 
be good and binding, unleſs the parſon can ſhew an avoid— 
ance by abſence for above eighty days, and alſo aver that 
the bond was given to prevent ſuch avoidance ; for other- 
wiſe, if the leaſe becomes void by reſignation, or other 
voluntary act of the parſon, (except ſuch abſence for 
above eighty days, tie bond is preſently forfeited at com- 
mon law; and the ſtatutes will no more relieve upon ac- 
count of any abſence after, than they would againſt a co- 
venant for that purpoſe; but if ſuch bonds were given, 
with a condition in the disjunctive, not to be abſent 
above eighty days, nor to reſign or do any other act, 
which ſhould cauſe an avoidance of the leaſe at common 
law, quære, whether the whole bond be abſolutely void, 
or if it {hall be good or bad, according as the avoidance 
firſt happens to be either upon theſe ſtatutes or at com- 
mon law, 


CHAP. X. 
What power the Eccleſiaſtical Court has in Simeny. 


S Simony was a crime at common law, (See page 4.) 
A there can be little room to doubt of its having been 
puniihable in the temporal courts, It may be true in 
ſat, that it was for the moſt part or altogether proceeded 
22ainſ in the eccleſiaſtical courts, As the intereſt of pe- 
ligion is by-this cftence ſtruck at in a more remarkable 
manner, tliis 15 not greatly to be wondered at; and the 
leſs, if it be conſidered that, in times antecedent to the 
ſtatute, ſpiritual courts did, in fome caſes, where there 
was a concurrent juriidiciion, encroach upon, and in 
others entirely {wallow up the power of the temporal. 
If then it canuot at this diſtance of time be made appear, 
that the latter did exerciſe juriſdiction in this caſe, it by 
no means neceilarily fojiows, that they had none, 

By the ſtatute a power is reſerved to the ſpiritual courts 
of inflicting ſuch puniſhments, pains, and penalties, in 
all the caſes therein mentioned, as by the laws ec- 
6!ctiaſtical could before the making thereof be inflicted. 
Agree— 
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LE. aw of Simonv. 


Agreeably hereto it has been determined, that the ſen— 
tence of the ſpiritual court in Simony, it being a matter 
properly triable there, is to be taken to be true, although 
it does in its conſequence deveſt the incumbent of his 
freehold, 

So if a man is acquitted of the charge of Simony in a 
temporal court, the ſpiritual may re-examine the matter, 

Upon a motion for a prohibition to a ſuit in a ſpiritual 
court for tithes, upon the ground, that the incumbent 
being a Simoniack had no right thereto; it was holden 
that a prohibition does not lie; and by the court: Simony 
may be more aptly tried in the ſpiritual court. Cro. Elix. 
642. Mich. 40 Eliz, Rifby v. TFentworth. 

If A. be preſented by T. S. to a beneſice, [and is] ad- 
mitted, inſtituted, and inducted, and after the king pre- 
ſents his clerk to the ſame church, ſuppoſing A. to be 
preſented by Simony, and his clerk is inſtituted and 
inducted. Upon which A. ſucs in the eccleſiaſtical court 
againſt the clerk of the king, ſuppoſing that he did not 
come in by Simony, and ſo prays, I hat the ſuper- ad- 
miſſion, inititution, and induction of him be repealed, a 
prohibition ſhall be granted for the clerk of the king 
upon his ſuggeſtion, that A. was preſented by Simony. 
For now the only queſtion between them is, whether the 
church was void or not at the time of the preſentment of 
the king, which is triable only by the temporal court. 
Tr. 16 Fac. B. R. between Sariſon and Boothe. Reſolved 
per curiam, and a prohibition granted, but after the pro- 
hibition was ſtayed, But Fil, 16 Far. B. R. the pro- 
hibition was grantzd, tho' it was ſaid, that they only 
queſtioned the inſtitution in the eccleſiaſtical court, for 
this is not to be allowed after induction. Kl. Abr. 
tit, Prohibition, (M.) 

The patron of a benefice may be ſued in the ecclefiaſtical 
court for preſenting of his clerk {who is now inducted } 
for Simony; for the ſtacute of Simony doth not take 
away the ecclchiaſtical uriſdiction to puniſh the party 5% 
falute animæ. H. 11 fac. B. R. Sir William Boyer's 
Cale, Reſolved, Rel. Ar. tit. Prohibition (M.) 2 Bulſi. 
182. S. C. Hell, 11 Fe:, And there Cote Ch. J. ſaid, 
That we are not to take notice of any Simony, this being 
puniſhable in the ſpiritual court, and if they meddle only 
pro ſalute anime, they are not to be prohibited; nor 1s a 
prohibition to be granted in this caſe, by reaſon that they 
examined wpgn oath touching the Simony; and this is clear, be- 
Cauſe it was ſo done voluntarily; and notwithſtanding the 
In- 
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Zaw of Stmony. 


incumbent be dead, yet the crime remains and is Heinz 
and the examination here by them was only pro ala 
anime, But , there be an 'y article to be examined upon, 
Wim any ways Arazos the rizht and title of the benefrce into 
greftion, then Rs a prohibition is to be pranted, but not 
otherwiſe; And ſo no prohibition was granted, —— S. P, 
Bull. 179. 9 Jac. in Hts caſe — S F. 2 Le. 168. pl. 
205. Pat: | . 26 Eliz. C. B. in Gerard's caſe. nc Le. 98. 
pl. 140. A 2 


e e 
Of the power of the Ordinary ts accept or refuſe the 


nation of a benefice, 


Under this head 1s conſidered, 
J. What foall be a gend cauſe of refuſal, in reſpect of 
the pr ſon preſenting. 


Tl. Wohar foal! ve a good cauſe of refuſal, in reſpect 
of the per ſoa e heing vicious. 


II. bat ſball be a go'd cauſe of riſuſal, in reſpect 


_ of the perſon preſented, being illiterate, 
IV. Where, and Low the cauſe of reſuſal ſhall be tried. 


J. What ball be a good cauſe of ons in reſpect of the 
perſon preſenting 


T is a good cauſe of refuſal of the clerk, that the 
{ perſon preſenting, being patron, is excommunicated, 
15 Hen 7. 7. b. ſaid to be held in our books. 5 Co. 58. 
Specot's caie. 

If there be three jointenants of an. advowſon, or of the 
next avoidance, and one or two of them only preſent, 
the biſiop is not a diſturber if he refuſes him, for he is 
Put bound to adm © the clerk if all the jointenants do not 
*04n in the p:efentment. Dy. 14 Eliz. 304. pl. 54. 

But if there be three grantees of a next avoicance, and 
afterwards the church becomes vacant, and two of them 
preſent the third being a clerk, the e iry is bound to ad- 
michi, becauſe he cannot join in the . ntment of him— 

17; and ne May rel: nGuilis | his t! _ and acce 5 a preſents 
ment from the other two. Dy. 14 Eliz. 304. pl. 54. 

!t there be four Canes ners of 1 5 ad v . aud the 
eldeſt, and the ſecond preſent, and the other two prefent 
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another, the ordinary may refuſe them al], for the eldeſt did 
not preſent alone, but ſhe and one other of her filters. 
See the caſe of Dur/tonand Sands in page 18; the caſe of 


? F Hawkins and Turner in page 19 ; aud IIe and Grey in 

x Y page 22. 

7 . | 

t. What ſhall be good canſe of refuſal in reſpe7 of 

: | the perſon preſented, being vicicus. 

f ; In quare impedit, the biſhop returned, that at the time of Tf clerl: 


the preſentation of the clerk, and at all t mes during his wo pid wes 
4 5 4 ; } al Ave at 
commorancy within his dioceſe, he commonly haunted ta- ue. 


3 a 11 iv game, 
verns and other places, and played at untawfel and prohi- not g od caute 
bited games, % gurd & dion fs con! rimming. the ol cetulal. 
; ſaid perſon Pre. lend, Ws CUmmyſns, and by all: 
4 £ juſtices, tne particu! 1dr defects above do nos make the 
perſon preſented criminsſus; for that none of them da- 


ſerved a refuſal, becaute they were but mats prek:b;ta, 


«+67 


he hath another benefice, becaute it is at the perth of thy 
perſon preſented, and perhaps, the ſecond bunciice is butter 
than the firſt, and the firſt only fhall be void; and therefore 
| it would be miſchievous: to the preſented perton, it, there 
| fore, he ſhould be refuſed. 14 Zen. 7. 28. 5. Curio. 
hy It is a good cauſe of refulal, for that the perſon Pjury roud 
prelented was perjured, although there was no CURV.C- AWE of iel. 
tion of it. Dy, 13 Eliz. fol. 293. Pl. 3. a 
So ſhall it be, though he was perjured in a ſuit botweea 
the ordinary and another. Dulisarur. 38 Ed. 3. 2. 

It is a good caule of refuſal that the perton pre- Kühne a man 
ſented hath killed a man. 38 Ed. 3. 2. L. Is y0og: EN 

The ordinary may refuſe a clerk upon his own Ota 
knowledge of an offence committed by the DC "Ton pre. knowlcoye of an 
ſented, that is a good cauſe of refuſal, although he be MY jos 
not convicted of it by their law; and it aal be tried by : 
an luc, whether it were true or not: 239 £4. . 1. 

It is a good cauſe of refuſal of a cleik, for that he is Simnny is a ed 
Simoniacus in the ſame preſentment, 7. e. hath made a cor- Ce et teu. 
rupt contract to be preſented, So it is a good caule of 
refuſal of a clerk, that he is $,moniacus in another bene- 


tice than that to which he is uow picleated, {rin. 16. 


Jac. 


: 5 C2. 58 Specet's caſe; this caſe cited to be adjudged 
and that the words oh diberſa crimind, are too general | 
e : and uncertain. 8, 9 Elia. Dj. 254. fl. 2. in a ownre ns 
inpedit. Reſolved, that all ſuch which are ſufficient «8 
j cauſes to deprive an incunvent, we . to refute i» 
the perſon preſented. 5 Ce. 58. Cor-7t's Cat i 
: It is not any cauſe of refulal of t tne e perfor preſented, tat l by 
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Jac. C. B. between Boughton and the biſhop of Rocheftep 


is in tl 
in a guare impedit, per Curiam. nation 
schiſm, irreli- If a miſcreant or ſchiſmatic de preſented and inducted, : Ag 
n this is good cauſe of deprivation, 5 Keep. 58 in Specat's © benefic 
— ; caſe, cites 5 R. 2. tit. Trial, 54. and ſays it was agreed to ; capabl 
be good law; ſo if he be irreligious, he may be refuſed, : 3 
as it is ſaid in 5 H. 7. 6. but when he is charged wich ; fices 
the one, or refuſed for the other, it muſt be alledged par- to che 
ticularly; ſo that the party may anſwer thereto. 61d. And in thi 
ſo herely is a good caule of refuſal. Fenk. 259. pl. 55, accep! 
And though it does not belong to the king's courts to upon 
determine ſchiſms or hereſits, yet the original cauſe of the or 
the ſuit being matter whereot the King's court has conu- of | 
ſance, the cauſe of fchilm or hereſy upon which the pre- other 
ſentee is refuſed @ught to be alledged in certain, that the this, t 
king's court may countuit with divines to know if it be ed in 
ſchiim or not; and in caſe the party be dead, then to direct No d 
a jury to try it. 5 Rep. 58. 4. . Reſolved in Specot's caſe, wicke 
3 The biſhop's acceptance of a reſignation is neceſſary to opinie 
53 make it valid: Thus in the caſe of the marchionels of ſignat 


Dr. Griffith be- | cites 
ing polleſſed of the two rectories of Leythley and Thurnſco, in 4 


fuſe a reſigna- Rockingham and Griffith, Mar. 22, 1755. 
tion. Mar, ef 
Rockingham v. 


Grifhth, order that he might be capzcitated to accept another living 1 
which became vacant, to wit, the rectory of Handſ/worth, | 
executed an inſtrument of- reſignation of the rectory of ; 
Leythley aforeſaid, before a notary publick, which was ; In 
RG rs to and left with the archbiſhop of York, the 1 
ordinary of the place within which Leythley is ſituate, : know 
It was objected, that there doth not appear to have ; cauſe 
been any ecceptance of the reſignation by the archbiſhop, ; the la 
and that without his acceptance the ſaid rectory of Leyihley 7 Spb. 
could not become void, And it was held by the lord 6 _— 
chancellor clearly, that the ordinary's acceptance of the J 7 "3 
reſt2znation is abiolutely neccilary to make an avoidance: 1 
But whether in this caſe there was a proper reſignation : 1 
and acceptance thereof, he reſerved for further confidera- or tt 
tion, and in the mean time recommended it to the arch- 3 
bitiop to produce the reſignation in court. —Afterwards, teltin 
on the 17t1 cf April 1755, the cauſe came on again to be not 
heard, and the reſignation was then produced; but the prog 
counſel for the exccutors of the late marquis declaring the | 
that they did not intend to make any further oppolition, 7 
the lord chancellor gave no opinion upon the reſignation, * vi 
or the eflect of it; but in the courſe of the former argu- ; 3 
ment, he held, chat the acceptance of a reſignation by 1 5 
the ordinz ry is neceſſary to make it eſfectual, and that it 2 
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Law of Simony, 


is in the power of the ordinary to accept or refuſe a reſig- 


nation. 3 Burn. Eccl. Law, tit. Reſignation. 


47 


A grant was made to a clerk of the two firſt of three Another report 
benefices, which ſhould become void, provided he were fon preceding 


capable when they became void of holding them, In or- 
der to make himſelf czpable of taking one of theſe bene- 
fices, the clerk offered a reſignation of another benefice 
to the ordinary, which he refuſed to accept, One queſtion 
in this caſe was, whether the ordinary was obliged to 
accept the reſignation *? It was infiſted by Mr. Henley, 
upon one fide, that no caſe can be adduced to ſhew, that 
the ordinary can arbitrarily refuſe to accept a reſignation 
of a benefice. Mr. attorney MZurray, who was on the 
other ſide, contented himſelf with ſaying, in anſwer. to 
this, that the plaineſt points, having ſcarce ever been call- 
ed in queſtion, are ſupported by the feweſt authorities. 
No decree was made as to this point; but as lord Hara— 
wicke intimated it once or twice pretty ſtrongly to be his 
opinion, that the ordinary ought to have accepted the re- 
ſignation, he did afterwards accept it. 4 Bac. Abr. 472. 
cites M. S. Rep. 


III. What ſhall be good canſe of refuſal in reſpedt of the 
perſon preſented being illiterate. | 


In Vaughan 208, it is ſaid, it is no exception to diſ1ble a 
man of having any church dignity what ſoe ver, that he is not 
knowing in the Hebrew or Greek tongue. But it is a good 
cauſe of refuſal if the perſon preſented doth not underitand 
the language of the country where he is to preach. 1 Cro, 
119. Albany againſt the biſhop of St. A4japh, adiudged. 
Mich. 30, 31 Eliz. B. R. Iutratur Trin. 27 Elia: 1 Leon. 31. 

In guare impedit, the bithop pleads, that he demanded of 
J. S. the prefentee of the plaintiff, to ſee his letters of or- 
ders, and he would not ſhew them; and for this caute, 
for that he was not aſcertained, whether he were deacon or 
not; and allo he demanded of him letters miſſive, or 
teſtimonials teſtifying his ability; and Lecaule he had 
not his letters of orders, nor letters miſſive, nor made 
proof of them otherwiſe to the biſhop, he delired leave of 
the biſhop to bring them, and he gave him a week, and 
went away and came not again, and that the fizz months 
paſſed, and he collated by lapſe; and upon demurrer.upon it 
it was adjudged for the plaintiff; for theſe were not cauſes 
to ſtay the admittance, and the clerk is not bound to ſhew 
his letters of orders or miſſive to the biſhop, but the biſhop 
mult try him upon examination for the one and the other; 
and the plea is not alledged in /a4o, but pro 62 guad non 

Won- 


Refuſing to ſhevw 
letters of orders, 
not good caulcs 
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2 ravit, ſo that all cometh under the co 9d, and ſo ng 
part of it is traverſable; and for one and the other cauſe 


it was adjudged for the plainuit, Cro. Eliz. 241, 242. I}, 
Trin. 33 Elix. B. &. 
Murgaret Palmes v. The biſhop of Peterboraugb, Ley, Wi 

2 30. S. C. and Anderen ſaid, that the biſhop may exa- E- B 
nine him upon oath it he has orders or not but as to 4 enac 
tue letters teſtimonial of his good behaviour and ſufnci— who 
ency, the bithop ought to examine the ſame himſelf, and the 
it he gives day and defers the admiſlion, becauſe he is not * Jack 
reſolved therein, he is a diſturber it the cherk comes to kim * beu 
in a convenient time; and the biſhop cannot retuſe acl: ſaid, 
for the want of letters teſtimonial. See 3 Burn. Ecdl, Lab. | noni 
p. 138. reme 
Clerk tefulat In gaare impedit, plaintiff counts that he was ſeiſed in © abili 
becauſe not ſuf fee of the advowſon, and that the church becoming void, he the 
_— . preſented one G. who died, and that it belonged to him Y hath 
of Exeter v. to preſent, and the defendants diſturbed him; the biſhop 5 I. 
Hele, claimed nothing but as ordinary; and ſaid that within ; per; 
lix months after the avoidance, the plaintiff preſented I Ion. 
Francis Hodder, who, at that time was a perſon minus ſuf- exce 

iciens in literatura ſeu capax to have the ſaid church; that the 
he examined him, and finding him minus ſufficientem, he | Jayr 
refuſed him; whereupon he gave notice to the plaintif, con 
and he not preſenting within the ſix months, the Ss cerr 

biſhop collated the defendant; plaintiff replies, that be 
Hodder, at the time of his preſentation Sc. was in holy Ss ſpir 
orders, and had been admitted thereto upon examination WER ut 
by the ordinary, and was inſtituted a vicar into another Ss whe 
church for divers years, and was in verbo diving doctus, & c. te: 
The plea was held god by three juſtices (there being then tor 
no chief juſtice) but was adjourned to be turther argued; WE An 

afterwards Treby being made chief juſtice) it was "held, or 
per tot. Cur. to be an ill piea, 3 Lev. 313. Trin. 3 W. & = lon 
M. C. B. Hele v. the biſhop of Exeter and Hlapman. - But mu 
this judgment wasreverted in the houle of lords.—2 Lutu. bet 
1094. S. C. but only ſtates the pleadings, and does not WR crir 
report the caſe — 1 he bi iſhop muſt ſhew in what particu- = oth 
lar he is minus ſuffictens, Salk. 519. 8. C.,— The court in- ul 
clined that he was ſill ſubject to an examination of his ga 
ability on a new prometinn, but gave no reſolution- cle: 
Carty. 311, 312. S. C. by name of the bilbop of Zxeter dire 
v. Hele. Show. Parl. 2 88. S. E. = tcm 
pla 


4. here : 5 970 


re 


\ OE + 
0 04 IRIS DEA CER 


=o fg. TE. WF n =» 20 2 T Me. * n 
ae W E 


Law of Simonv. 


IV. Where, and how, the cauſe of refuſal ſhall be 


tried. 


By the ſtat. of Articuli Cleri, g Ed. 2. fl. 1. c. 13. it is 
enacted as follows: It is defired, that ſpiritual perſons 
whom our lord the king doth preſent unto benefices of 
the church (if the biſhop will not admit them either for 
Jack of learning, or for other cauſe reaſonable) may not 
be under the examination of lay perſons in the caſes afore- 
ſaid, as it is now attempted, contrary to the decrees ca- 
nonical ; but that they may ſue unto a ſpiritual judge for 
remedy, as right ſhall require. The anſwer; of the 
ability of a parſon preſented unto a benefice of the church, 
the examination belongeth to a ſpiritual judoe, and ſo it 
hath been uſed heretofore, and ſhall be hereafter. 

It is required by law, that the perſon preſented be dn 
perſona, for ſo are the words of the King's writ, præſentare 
1doneam fperſonam ; and this idoneitas conſiſteth in diverſe 
exceptions againſt perſons preſented; 1(t, Concerning 
the perſon, as baſtardy, outlawry, excommunication, a 
layman, under age, and the like, 2dly, Concerning his 
converſation, as if he be crimineſus, &c. gilly, Con- 


erning his inability to diſcharge his paſtoral duty, as if 


he be unlearned, and not able to feed his flock with 
ſpiritual food, &c, and the examination of the ability and 
{uikciency of the perſon preſented belongs to the biſhop, 
who is the eccleſiaſtical judge, and in this examination 
he is a judge, and not a miniſter, and may, and ought 
to refuſe the perſon preſented, it he be not idened perſona. 
And if the cauſe of refuſal be for default of learning, 
or that he is an heretick, ſchiſmatick, or the like, be- 
longing to the knowledge of eccl-fiaftical law, there he 
mult give notice thereof to the patron; but if the cauſe 
be temporal, as a felon or homicide, or other temporal 
crime, or if the diſability grow by an att of parliament or 
other temporal law, there no notice ought to be given, 
unleſs notice be preſcribed to be given thereby. But ina 
quare inpedit brought againſt the biſhop for refuſal of the 
clerk, he muſt ſhew the cauſe of his refuſal ſpecially and 
directly (for whether the cauſe thereof be ſpiritual or 
temporal, the examination of the bilhop concludes not the 
plaintiff) to the intent the court, being judges of the 
principal cauſe, may conſult with learned men in that 
profeſhon, and reſolve whether the cauſe be juit or no; 


v1 the party may deny the ſame, and then the court ſhall 


V. write 
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write to the metropolitan to certify the ſame, or if the 
cauſe be temporal and ſufficient in law, (which the court 
mult decide) the fame may be traverſed, and an iſſue 
thereupon joined, and tried by the country; and yet in 
ſome caſes, notwithſtanding this ſtatute, idoneitas perſonæ 
ſhall be tried by the country, or elſe there ſhould be a 
failute of juſtice, (which the law will never ſuffer) as if 
the in-bility on infuifÞtiency be alledged in a man that is 
dead, this Cale is out of the ſtatute, for the biſhop can- 
not examine him; and the words of this act are de idonei- 
tate perſone prefentatee ad beneficium eccleſiaſlicum pertinet exa- 
minatie, Nc. And conſequently, tho' the matter be ſpi— 
ritual, yet hall it be tried by a jury; and the court, bein 
alliſted by learned men in that profeſſion, may inſtru the 
jury as well of the eccleſiaſtical law in that caſe as they 
uſualiy do of the common law. 2 II. 632. 

In guare impedit againſt the biſhop he pleaded, that he 
refuſed the clerk, becauſe upon examination he found 
him to be ſchiſmaticus inveteratus, and for that reaſon 
he refuied to admit him, as being a perſon by the laws 
of the church unable and unfit to take a benefice with 
cure of fouls, This plea was adjudged in C. B. to be 
intuthcient, becauſe it was generally ſchiſmaticus invete- 
aus: And upon error brought in B. KR. the judgment 
was affirmed ; for the ſtatute of Articuli Cleri, cap. 13. 
ſays, propter aefeflum ſcientiæ and other reaſonable 
cauſcs, whereas cauſa vaga & incerta is not a reaſonable 
one; and tho* the biſhop (as it was urged) is judge 
in the examination, yet, ſince his proceedings are not 
of record, the cauſe of refuſal is traverſable; and if it 
be traverſed, and the party refuſed be alive, it ſhall be 
tried by the metropolitan, but if he be dead it ſhall be 
tried by the country. And if ſuch general allegations 
be admitted, patrons will be much prejudiced nowadays 
in their prefentations. 5 Rip. 57. Hill. 32 Eliz. B. R. 


Specot's caſe. Alias Specot. v. Biſhop of Exeter. 


Duare impedit againſt the biſhop and others; the biſhop 
ſaid, that he examined the clerk of the plaintiff at B. 
in the county of C. and refuſed him for non-ability, and 
gave notice to the plaintift thereof, and he did not pre- 
ſent another within {ix months, by which he preſented by 
lapſe; and the plaintift taid, that his clerk was able, and 
becaule the clerk is now dead, this cannot be tried by the 
meuopoliian by examination, and therefore it was tried 
per pars, and this by the county of C. where the examina- 


tion was, and not by the county ef D. where the writ is 


brought j 
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brought; quod nota. Br. guare impedit. pl. 102, cites 39 
E. . I, 2. 

i quare impedit if the biſhop juſtifies the refuſal of 
the clerk becauſe the church was litigious till he en- 
quired de jure patronatus, he ſhall not traverſe all refuſals 
after the enquiry, by reaſon that he has juſtified before ; 
and if the plaintiff alledges other refuſal after the en- 
quiry de jure patronatus, tnis is a departure and jeofail ; 
for he relinquiſhes his firſt day alledged of the refuſal, 
which ought not to be; for if he will have advantage 
thereof, he ought to have alledged this day at firſt ; for 
he ſhall alledge only one day. Br. repleader, pl. 41. cites 
33 H. 6. 13. 

The ordinary commanded the clerk to come to him Good plea for the 
afterwards to be examined, becaufe the ordinary had e e 
then other buſineſs. And there the better opinion was, page ms 3 
that it was a good plea for the ordinary, that he did not amines. 
refuſe the clerk, but that the clerk did not return to him 
again; and that the ſix months paſſed, ſo as he made 
the collation, and that the patron made his preſentation 
too late, ſo as he had not convenient time to examine 
him. 3 Le. 46. Mich. 15 E!iz. in C. B. cited by lord Dyer, 
as 14 H. 7. 21. 
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C-1 A F. II. 


The caſes at large, in the great cauſe determined in 
the bouſe of peers, in May 1783, between the Right 
N „ ev. Robert, Biſhop of London, and Lewis Dit- 
Tee. 7 7 - ncy Ffytche, Ei; on à writ of error from the 
—— „a court of King's Bench, with the arguments of the 
3 45 . judges Heath, Buller, Nares, Willes, and Gould ; 
5 a, ba Ade Srak and of the chief baron Skynner, and Mr. Barbi 
, 2 — Eyre, in ſupport of their reſpedtive anſwers to the 
65 12 queſtions propoſed to them by the lords on the 
ee - motions of lord T turlow and the earl of Mansfield; 
" alſo the ſpeeches of the biſhops of Saliſbury, Ban- 
gor, 1 and Glouceſter; of lord Thurlow, 
the earl of Mansfield, and the duke of Richmond, 
ners © evith the judgment of the Houſe of Peers, as it is en. 
r FAeccqred in 2 for 4 s Journals. 
2 A. 2 Lo e 
2 Fs ea . r FA AE: LE, WH. 
_ 7 The ſe TOoht Rev. Robert, Biſhop of London, plaintiff 
in error, againſt Lewis Diſney Ffytche, Eſq. defen- 
dant. Upon a writ of error in the Houſe of Lords. 


The CASE of the Plaintiff in Error. 


HAT the rectory of the pariſh church of oodbam 

Laiter in F//ex, in the dioceſe of London, became 
Vacant in or about MHay 1780, by the death of Foot Gower, 
and the biſhop of London, plaintiff in error, having at the 
requeſt of the defendant in error, Lewis Diſney Ffytche, Eſq. 
the patron, waved the advantage of lapſe, it was not 
till the 2d of Jan. 1781, that Mr, Fiche preſented his 
clerk, the Rev. John Eyre to the biſhop for inſtitution. 

That the biſhop being informed, that the ſaid hn 
Eyre had given his patron a bond, in a large penalty, to 
reſign the ſaid rectory at any time upon his requeſt; and 
the ſaid John Eyre acknowledging that he had given 
yas a bond; the biſhop refuſed to inſtitute him to the 
iving. 

The defendant in error thereupon brought a writ of 
quare inpedit, in the court of Common Pleas and in Eafter 
term 1781, delivered a declaration, in which he ſtated, 
that one Thames Ffytche, deceaſed, was ſeiſed of the ad- 

vowſon 
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vowſon of the ſaid church in groſs by itſelf, as of fee and 
right, and being ſo ſeiſed, on the 24th April 1769, pre— 
ſented to the ſaid church, then being vacant, Feste Gower, 
clerk, who on that preſentation was admitted, inſtituted, 
and inducted into the ſame; and that the ſaid Themas 
/jtche, on the 10th February, 1777, died, ſeiſed of his 
{aid eſtate in the ſiid advowſon, upon whoſe death it 
deſcended to Elizabeth Ffitche, then and {till the wife of 
the defendant in error, and daughter and only child of 
Milliam Ffytche, deceaſed, the brother of the (aid Thomas 
F/yiche, as neice and heir at law of the ſaid Thomas 
Ffytche, whereby the defendant in error and Elizabeth his 
wife, in her right, became ſeiſed of the advowſon of the 
ſaid church in groſs; and being ſo ſeiſed on the 26th 
ſay 1780, the ſaid church became vacant by the death 
of the ſaid Foote Gower, and is yet vacant, by reaſon 
whereof it belonged, and now belongs, to the defendant 
in error, in right of the ſaid Elizabeth his wife, now 
living, to preſent a fit perſon to the ſaid church; yet the 
plaintiff in error, the biſhop of Linden, hinders him from 
preſenting a fit perſon to the ſaid church, to his damage 
of 2001, 

To this declaration the biſhop pleaded two pleas ; in The biſhop pleads 
the firſt of which he ſays, that tne defendant in error 8 
ought not to have had or maintained his aforeſaid action js a CD 
againſt him, becauſe the ſaid church of I gem Mal- with cure of 
ter is within his dioceſe of London, and a bent fice with . 
cure of fouls: And that the ſaid church having fo be- 
come vacant, by the death of the faid Foote Gower, as 
in the ſaid declaration is mentioned, afterwards and 
whilſt the ſame was and continued vacant, and before the 


making of the preſentation after mentioned, (to wit) on the The agreement 
for a bond from 


ö „tze cle k in 
it was corruptly, ſimoniacally and unlawfully, and againſt conſiderat on of 


the form of the ſtatute in that caſe made and provided, the prelentaiiun, 
agreed, by and between the defendant in error and one 

John Eyre, that he the defendant in error ſhould preſent 

the ſaid John Eyre his clerk to the faid church, to being 

vacant, and that the ſaid John Eyre ſhould in conſi— 

deration thereof ſeal, and as his act and deed dcl;ver unto 

the defendant in error a certain writing obligatory, 

whereby he the ſaid John Eyre ſhould become bound 

to the ſaid defendant in the penal ſum of 2coo!, with a Inthe penalty 
condition thereunder written, that in caſe the ſaid 7% Hire of 30991, 
liould be admitted, inſtituted, and inducted into the 12:4 

iectory and pariſh church, upon the p:clentation of ite 

E 3 delend- 
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defendant in error, then if he the ſaid John Eyre ſhould WR vt 

. and did at any time then after, upon the requeſt of the ſaid 

* reſien at any defendant his heirs or aſſigns, abſolutely reſign the ſaid 
ime upon ie . 

queſt of the rectory or pariſh church of Hahn Malter into the hands 

pation, of the biſhop of Landen for the time being, and ſhould and 

did give notice of ſuch reſignation to the ſaid de. 

ſendant, his heirs or aſſigns, and allo mould and did 

procure ſuch reſignation to be accepted, fo that the 

ſaid rectory and pariſh church might thereby become 

V.cant, and the ſaid defendant in error, his heirs or 

aligns, be at liberty to pretent anew thereto, then that 

the ſaid writing obligatory ſhould be void; but if de. 

fault ſhould happen to be made in the performance of all 

or any of the matters aforeſaid, ſnould be and remain in 

full force and virtue; and that the ſaid agreement 

| That the patron being ſo made, the ſaid defendant in error did after. 

f accordingly pie- wards, on the ſame day and year laſt aforeſaid at //Yyodhan 

eg wang IV alter aforcſaid in purſuance thereof, corrupt!y, fimonia- 

e biſhop ſor 
caliy and unlawful:y, and againſt the form of the ſtatute, 
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Sc. preſent the ſaid Fchn Hyre, his clerk, to the laid 
|; biſhop to be admitted, inſtituted, and inducted into the 
| ſaid rectory and pariſh church of I/oudham Walter; and 
the ſaid Foahn Eyre did alſo, in purſuance of that agree— 
bo. hog ment, ee on the fame tas and year laſt atoreſaid 
2greement, be- at I/coham Malter aforeſaid, corruptly, ſimoniacally and 


came bound t- 
| the 3 m unlawfully, and againſt the form of the ſtatute, Cc. ſeal, 
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bound to the ſai! defendant in the ſaid penal ſum of 
30col, and with ſuch condition thereunder written, for 
making void the ſame as above mentioned, to have been in 
that behalf agreed upon by and hotwoek the (aid John 
Eyre and the ſaid defendant, and which ſaid writing 
obligatory, with ſuch condition thercunder written as 


| bond to the and as his act and deed, deliver to the defendant in 4 

4 8 error a certain writing obligatory of him the faid 3 180 
. John Eyre, whereby he the ſaid John Eyre did become 3 30 
| K al 


warts Aa 7. - „ 


: 7 foreſaid, the defendant in error then and there corruptly, 4 1 
ſunoniacally, uniawiuily and againſt the feria of the 1 4 
E. ( 
ſtatute, Sc. accepted of and from the ſaid 7ebn Eyre ; by q 2 
| | means of Which ſaid premiſes and by force of the ſtatute, F- 10 
3 
| whereby the the {aid pieſcntation of the ſaid John Eyre, by the ſaid I I 
\ ME - £ 4 
| err defendant fo made us aforeſaid, became and was and is E — 
„ i 3 116 
Jaw ; and the altogether void in law; and the ſaid plaintift in error by 4 0 
biſhopdid not, reaſon thereof did not, nor could admit, inſtitute, or in- 8 
nor could 4 CC 
| duct, nor by law cuvkt to have adm! ted inſtituted or 
1 nor ougnt to ; ; : as 
adams Eyre 0 inducted, nor yet by law ought to admit, inſtitute, or 
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virtue of that preſentation: And in the ſecond plea, ſays, Second plea, 
that the defendant in error ought not to have or main— 
tain his aforeſaid action againſt him, becauſe that the ſaid 
church of Voodbam Malter is within his dioceſe of London, 
and that he hath not nor claims to have any thing in the ſame 
church, or in the advowſon thereof, but the admifiion, 
inſtitution, and induction of perſons to that church, and 
what elſe to him does of right belong and appertain as 
being the ordinary of that church, and that the ſaid 
church is a benefice with cure of ſouls, and that the ſame Thar the living. 
having ſo become vacant by the death of the ſaid Fozte ode the wn 
Gower, as in the declaration is mentioned, afterwards, and 
whilſt the ſame was and continued fo yacant, (to wit) on 
the ſaid 2d day of January, 1781, it was for the purpole of NE the 
inveſting the defendant in error with an undue influence, 2 the pa- 
power and controul over the ſaid John Eyre as rector of tron with an 
the ſaid rectory and pariſh church ot JYo2dham Walter, in 2 
caſe the {aid John Eyre ſhould, upon ſucn preſentation to it was agreed, 
be made by him the ſaid defendant as aſter mentioned, 1 
be admitted, inſtituted, and inducted into the fame, agreed pages br 
by and between the . in ertor, and the (aid John pie ſeg tation, give 
Eyre; that he the ſaid defendant ſhould preſent the ſaid abend the 
- ; | pebalty of 30001, 
Jahn Eyre, his clerk, to that church, being ſo vacant as ti ref4n at any, 
aforeſaid, and that the ſaid Fehn Fyre ſhould, in con- time upon he 
ſileration of ſuch preſentation, ſeal, and as his act and elt af the 
deed, deliver to the (aid defendant in error, a certain!“ 
writing obligatory, whereby the ſaid 7% Eyre ſhould be— 
come bound to the ſaid defendaiit in the penal ſum of 
30001. with a condition there underwritten (here follows 
a reCital of the ſame condition as has been ſet forth in'the 
former plea). And that the ſaid agreement being ſo made 
as aforeſaid, the defendant in error did afterwards on the 
ſame day and year laſt aforeſaid, at Neodbam Malter atore- 
ſaid, in purſuance of that agreement, preſent the ſaid 
John Eyre, his clerk, to the laid biſhop to be admitted, 
inſtituted, and inducted into the ſaid rectory and pariſh 
church of Woodham Malter, and that the faid Y Eyre 
did alſo, in purſuance of that agreement, afterwards on the 
ſame day and year laſt aforeſaid, at I/oodbam Malter afote- And gave the 
ſaid, ſeal, and as his act and deed deliver to the defendant bond. 
in error, a certain writing obligatory of him the faid 
John Eyre, whereby he became bound to the ſaid defend- 
ant in the ſaid penal ſum of Zool. and with ſuch very 
condition thereunder written, for making void the ſame 
as above mentioned to have been in that behalf particularly 
agreed upon, by and between the ſaid Fehn Eyre and the 
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ſaid defendant, and which ſaid writing obligatory, with 

' ſuch condition thereunder written as aforeſaid, the de- 

fendant in error then and there accepted of and from the 

ſaid John Eyre: nnd that upon ſuch preſentation of the 

ſaid 7:hn Eyre to him the plaintiff in error, for the pur- 

poſe aforeſaid made, the faid plaintiff did then and there, 

as ordinary of the ſaid church, duly inquire concerning 

the fitneſs of the ſaid Fohn Eyre to be by him admitted, in- 

ſtituted, and inducted into the ſaid rectory and pariſh 

church; and that upon ſuch inquiry in that behalf made, 

the plaintiff in error did fully diſcover and find out, 

that the ſaid John Eyre had ſealed, and as his act and deed 

delivered to the defendant in error, ſuch writing obliga- 

tory as aforeſaid, made in ſuch penal ſum, and with ſuch 

condition thereunder written, for making void the ſame 

By means where= as above mentioned, and that by means thereof, the 

of he pation defendant in error would have acquired and had an undue 
would have ac . 

quired an undue influence, power, and controul over the ſaid Fohn Eyre, 

influence over as recter of the rectory and pariſh church of F/oodham 

the cer, tad Walter aforeſaid, if the pleintiff in error had upon ſuch 

e biſhop in- ; 8 . 

ſituted upon Preſentation admitted, inſtituted, and inducted the ſaid 

that preſenta John Eyre into the rectory and pariſh church of Moodbam 

„ Walter aforeſaid, and by reaſon of the premiſes, the ſaid 

became an unfit T Eyre then and there became, and was, an unfit 

ood ghee perſon to be by the plaintiff in error admitted, inſtituted, 

. biſhop and inducted into the ſaid rectory and pariſh church of 

refuſed him, I oodham J/alter upon or by virtue of that preſentation, 

wherefore the ſaid biſhop did then and there as ordinary 

of that church, and as he lawfully might, and of right 

ought, wholly refuſe to admit, inſtitute, or induct the 


ſaid */chn Eyre into the ſaid church fo being vacant as 


atorclaid. 
Dernurrer to To the frit plea, the defendant. in error demurred 
both pleas, generally, and alſo demurred to the ſecond plea, and 


aToned for cauſes of Cemurrer to that plea, that there is 
nv ipecihcation of the undue influence, or power, or 
contioul mentioned in the faid ſecond plea, with which 
the defendant in error was purpoſed to be inveſted 
over the ſaid John Eyre, as rector of the ſaid rectory, 
to Which the ſaid defendant in error could give any 
anſwer, or upon which a proper iſfue could be joined 
to be tried by a jury: And alſo that it is not in that plea 
alledged, how and in what manner the ſaid ſaid John 
Eyre was or did become a perſon unit to be admitted, 
tattituced, and inducted into the fail retory and parith 

church, 
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church, ſo that any iſſue could be taken upon ſuch alle- 
ation of bis unfitneſs, 


ſentee, when inſtituted, may refuſe to reſign and pay 


the WT The biſhop joined in demurrer, Joinder in de- tk 
the WR In Hilary term 1782, the court of common pleas gave Hilary wr, | | il 
r- judgment for the defendant in error upon both pleas. 17%2, judgment | 
re, WW Vpon this judgment the biſhop brought a writ of . ge Jak tay [ 
ng error in the court of King's Bench, and aſſigned the com- de MN” = 7 
n mon errors, and upon argument in Michaelmas term 1782, bench, judg- ; 
ſh RF the judgment of the court of Common Pleas was affirmed. ment athemed, 1 
le, 2 Plaintiff in error has brought his writ of error before 1 
it, WE your Lordſhips, and humbly hopes the ſaid judgment will 1 
ed de reverſed, for the following (amongſt other) 1 
. i 
a R A8 N 8. "ii 
Ne 1. BECAUSE although there are ſeveral adjudged | 0 
__ : caſes upon the ſubject of genera] bonds of reſig— | 
* nation, none of them have ariſen in the ſame form, =! 
pay or between parties acting in the fame capacity, 1 
n and under circumſtances ſimilar to the preſent; | 
id and therefore they ought not to beconſidered as 
7 4 precedents by which this caſe is to be determined, | 
0 2 2, BECAUSE the biſhop or ordinary is authoriſed 1 
4 by law to judge in the firſt inſtance, of the fit- 1 
, neſs or unfitneſs of the perſon preſented to him 1 
f E for inſtitution; and the biſhop of Londen has in 1 
5 E: this inſtance exerciſed his authority according to law. '1 
) 3. BECAUSE it is in the power of the patron, 1 
8 I by means of a general bond to eſtabliſh two modes | 
5 1 of ſelling a vacant living, which is Simony, 1 
. either of which are equally certain and infallible: 1 
1 1ſt, The parties may make the penalty in the | 
: bond adequate to the price of the living; the pre- | 


; the penalty without ſuit; or may make known the 
f . execution of the bond, and then tender reſignation 
: to the biſhop, which the biſhop under thoſe 
circumſtances will probably refuſe; upon his re— 
| fuſal the bond may be put in ſuit; and thus alſo, 
8 by a circuity, the penalty may be paid, as the price 
ME of the living. 
| z 

| 


—_— wo — — 


T ———ů — — — 


e — 


The ſecond mode of ſelling a living which is 
vacant, through the medium of a general bond of | 
reſignation, is equally obvious and practicable; | 
the penalty of the bond of reſignation may be [ 
made exceſſive, much above the real value of the 
. nving; the pairon may, during the jnCcumbency of 
3 ne 4 
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the preſentee, who executes the bond to reſign, 
ſell the next turn, or right of preſentation, and at 
an advanced price, and after ſuch ſale, require 
the incumbent to reſign in terms of his bond, B 
this means the firſt preſentation is fictitious, and the 
ſale of the ſecond preſentation, though made under 
the pretence of ſelling a right of preſentation to 
a full benefice, is in reality the ſale of a vacant 
living. 

4. BECAUSE a general bond to reſign puts the 
perſon, who enters into ſuch bond, under the power 
of the lay patron, inſtead of being under the au- 
thority of the biſhop, to whom he ſwears canonical 
obedience, and whom by law he is obliged to obey, 
and is thus contrary to good policy, by creating 
an influence which tends to ſubvert ecclettaſtical 

| diſcipline and ſubordination, 

| 5. BECAUSE general bonds of reſignation are 

contrary to law, by altering tfie tenure of the 

i office of a beneficed clergyman, fer every benefice 

Y being an office for life, the 'patront can giant it 

| for life only: He cannot grant it for years; he 

cannot grant it at the will of himſelf, for fuch a 
| grant in direct terms would be void, as contrary 

f to the very tenure of the office; where theie 1s a 

general bond of reſignation entred into, the ſame 
alteration of the tenure is effeded by circuity too 
here: The patron grants and the preſentee accepts, 
at the will of the patron, that benefice, which the 
law intends to be conferred and holden for lite. 

6. BECAUSE although a court of equity will grant 
relicf in caſe the patron makes an improper uſe of 
a general bond to refign, yet, from the extreme 
difficulty of diſcovering the real purpole for which 
they are uſed, it can ſeldom be poſſible to procure 
ſuch relief, or to guard by that means againſt the 

; bad conſequences that follow from ſuch bonds being 

f tolerated. The bad purpoſe not being diſcovered, 

| cannot be prevented but by a ſolemn deciſion, that 
eneral bonds of reſignation are illegal. 

. BECAUSE a general bond of cefignation puts it 

in a great meaſure in the patron's power to convert a 

part of the profits of the living to his own uſe; and 

abſolutely puts it in the power of patron and incum- 
bent together to make ſuch partition of them as they 
can agree upon, whereby the revenues of the church 
may be alienated, 

8. BE- 
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8. BECAUSE a general bond of reſignation is an 
aſſurance of profit or benefit to the patron, and there- 
fore contrary to the ſtatute 31 Elix. cap. 6. and in- 


conſiſtent with the oath of Simony. 
N J. Mansfield. 
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Edward Law. 
William Adam. 
In ERROR. 
HOUSE-or--L URDS: 


K ET WEE. KN 


The Right Rev. RoBrerT 
Biſhop of LONDON, 


AN 


LIWIS DisN ty FryY TCE, 


Eſquire. 


. 


On a Writ of Error from a Judgment of his — 1 

rol f. . 407, 
e,, 
F 
— FL * 297 | 
[| EWIS DISNEY FFYTCHE, Eſq. the now de- — 8 ; 
1 


Majeſty's Coyrt of King's Bench. 


The CASE of the Defendant in Error. 77 ZZ 2 


fendant in error, brought a writ of quare impedit in out. 
his majeſty's court of Common Pleas againſt the right 
reverend Robert biſhop of London, the now plaintiff in 
error; and thereupon the pleadings were as follows: — 
Declaration filed 


Eſſex to wit, —The right reverend Robert biſhop of x,q..m,1781 
London was ſummoned to anſwer Lewis Diſney Ffytche, | 
Eſq. in a plea, that he permit the ſaid Lewis Diſney to 

preſent a fit perſon to the church of Moeodbam Malter, in 

the ſaid county of Ee, which is now vacant and in his 


w Thomas F fytch 


Ennew his attorney, ſays, That one Thomas VHiche, no dryer pies 


deceaſed, in his life time was ſeiſed of and in the advow- „ovſon in wrofs- 


ſon of the ſaid church of 1/o9dbam Walter, in the ſaid 
county of £/ex, in groſs by itſelf, as of fee and right; 
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and being ſo ſeiſed thereof, he the ſaid Thomas, on the 

24th day of April, in the year of our Lord 1769, pre. 

Preſented Forte ſented to the ſaid church, then being vacant, one Fast 
3 was Gower his clerk, who, on the preſentation of the ſaid 
” Thomas, was admitted, inſtituted, and inducted into the 
ſame in time of peace, in the time of our ſovereign lord 

the now king, and the ſaid Thomas being ſo ſeiſed of the 

ſaid advowſon, and the ſaid church being full of the ſail 

Foote Gower, he the ſaid Thomas afterwards, (to wit) on 

the 10th day of February, 1777, at the pariſh and count 

128 1 aforeſaid, died ſeiſed of his ſaid eſtate therein; an. 
whoſe death, the advowſon of the church aforeſaid de. 

Deſcent to Eli- ſcended to one Elizabeth Ffjtche, then and {till the wife 
date of denz. of the ſaid Lewis Diſney Ffytche, and daughter and only 
ant in arrcr. child of William Fhtche then deceaſed, the brother of 
the ſa'd Thomas Ffytche, as niece and heir at law of the 

Whereby defeng. ſaid Thomas F/ytche; whereby the ſaid Lewis Diſney 
ant in error and Ffitche and Elizabeth his wife, in right of the ſaid Eli- 


* IM zabeth, became ſeiſed of the advowſon of the ſaid church, 


ſciled, as in groſs by itſelf as of fee and right: And the ſaid 
Lewis Diſney Ffytche and Elizabeth being ſo ſeiſed, after- 
wards, (to wit) on the 26th day of May, 1780, at the 
pariſh aforeſaid and county aforeſaid, the ſaid church 
Foote Gower became vacant by the death of the ſaid Foote Gower, and 


died. is yet vacant; by reaſon whereof it belonged, and now 
So belonged to belongeth to the ſaid Lewis Diſney Ffytche, in right of 


defendant in er- the ſaid Elizabeth, who is now alive, to preſent a fit 
ror to preſent ; 


bet the plaintiff perſon to the ſaid church, ſo being vacant; yet the ſaid 
in error hinders biſhop unjuſtly hinders him from preſenting a fit perſon 


him, to the ſaid church; whereupon the ſaid Lewis Diſney 
Ffytche ſays, that he is injured and hath ſuſtained damage 
to the value of 200]. and therefore he brings ſuit, Cc. 

EE To this declaration the now plaintiff in error pleaded 


as follows: 


And the ſaid biſhop, by Richard Burn, his attorney, 
comes and defends the wrong and injury when, &c. and 
ſays, that the ſaid Lewis Diſney ought not to have or 
maintain his aforeſaid action thereof againſt him, becauſe 
he ſays, that the ſaid church of //:odham Halter, in the 


ſaid county of Z/ex, is within his dioceſe of London, and 


That the church a benefice with cure of fouls ; 


bring vacant, having become vacant by the death of the ſaid Feste Gow- 


er, as in the ſaid declaration is mentioned, afterwards, 
and whilſt the ſame was and continued vacent as atore- 
ſaid, and before the making of the preſentation herein- 
after mentioned, (to wit) on the ſccond day of January, in 


tne 


and that the ſaid church 
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the year of our Lord 1781, at Heodham Walter aforeſaid, 


in the county. aforeſaid, it was corruptly, ſimoniacally, ——— 


and unlawfully, and againſt the form of the ſtatute in aerced berween 
that caſe made and provided, agreed by and between the defendant in er- 


ſaid Lewis Diſney and one Fohn Eyre, that he the ſaid 3 


Leis Diſney ſhould preſent the ſaid John Eyre, his clerk, gaut in error 
to the ſaid church, ſo being vacant as aforeſaid, and that ſhould preſent 
E the ſaid Fohn Eyre ſhould, in conſideration thereof, ſea], 
and as his act and deed deliver, unto the ſaid Lewis Diſ- ty-e flould give 
© ney, a certain writing obligatory, whereby the ſaid John <efendant in er. 


him, and in con- 
hderation thereof 


ror a bend with 
a condition that 


Eyre ſhould become bound to the faid Lewis Diſney in the 


penal ſum of 3oool, of lawful money of Great Britain, it he ſhould be 
with a condition thereunder written, that in caſe the ſaid ned, 


John Eyre ſhould be admitted, inſtituted, and inducted 


: into the rectory and pariſh church of [Yrodham I/alter 


aforeſaid, upon the preſentation of the ſaid Lew:s Diſney, 


: then if he the ſaid John Eyre ſhould and did at any time 


thereafter, upon the requeſt of the ſaid Lew:s Diſney, his 

heirs or aſſigns, abſolutely reſign the ſaid rectory or pariſh be ſhovid on re- 

church of HF/codham Nalter, atoreſaid, into the hands of — „ 

the biſhop of London for the time being, and ſhould ang 

did give notice of ſuch reſignation to the ſaid Lerwis Diſ- 

rey, his heirs or aſſigns, and alſo ſhould and did pro- _, 8 

cure ſuch reſignation to be accepted, ſo that the ſaid rec- reſignation te be 

tory and pariſh church might thereby become vacant, and accepted; 

the ſaid Lewis Diſney, his heirs or aſſigns, be at liberty to 

preſent anew thereto ; then that the ſaid writing obliga- 

tory ſhould be void; but if default ſhould happen to be 

made in the performance of all, or of any of the matters 

aforeſaid, ſhould be and remain in full force and virtue: 

And the ſaid biſhop in fact ſays, that the ſaid agreement 

deing ſo made as aforeſaid, the faid Lewis Diſney did af- 

terwards, to wit, on the ſame day and year laſt aforeſaid, 

at Moodbam I alter aforeſaid, in the county aforeſaid, in 

purſuance thereof, corruptly, ſimoniacally, and unlaw- 

fully, and againſt the form of the ſtatute in that caſe 

made and provided, preſent the ſaid John Eyre, his clerk, ater which da- 

to the ſaid biſhop, to be admitted, inſtituted, and in- tendant in error 

ducted into the ſaid rectory and pariſh church of [odham Frelented Eyre 3 

Malter aforeſaid ; and the ſaid John Hire did alſo, in 

purſuance of that agreement, afterwards on the ſame day 

and year laſt aforeſaid, at Ven Malter aforeſaid, in 

the county aloreſaid, corruptly, fimoniacally, and un- 

lawfully, and againſt the form of the ſtatute in that 

caſe made and provided, ſeal, and as his act and dred, 

deliver to the ſaid Lewis Diſney a certain writing obliga- Dn 

tory of him the taid John Eyre, whereby he * FR bends 
ohn 
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John Eyre did become bound to the ſaid Lewis Diſrey in 
the ſaid penal ſum of 3oool. and with ſuch condition 
thereunder written for making void the ſame as is here. 
in abovementioned to have in that behalf agreed upon þ 
and between the faid John Eyre and the ſaid Lewis Diſney, 
and which ſaid writing obligatory, with ſuch condition 
thereunder written, as aforeſaid, the ſaid Lewis Diſney, 
then and there corruptly, fimoniacally, unlawfully, ang 
againſt the form of the ſtatute in that caſe made and pro- 
vided, accepted of and from the ſaid John Eyre, to wit, 
at HYordham M aller aforeſaid, in the county aforefaid ; by 
means of which ſaid premiſſes, and by force of the ſtatute, 
the ſaid preſentation of the ſaid John Eyre, by the aid 


of Joc 
dition 


ſhould 


8 Lewis Diſney ſo made as aforeſaid, became and was and £ ſaid ri 

became void; is altogether void in law; and the ſaid biſhop, by reaſon ſaid, 
3 thereof, did not nor could admit, inſtitute, or induct, as afo 
505 CN nor by law eught to have admitted, inſtituted, or in- C at an) 
ducted, nor yet by law ought to admit, inſtitute, or in- Dive 
duct, the ſaid John Eyre into the ſaid church, upon or by re<to: 
virtue of that preſentation : And this the ſaid biſhop is into t 
ready to verify, wherefore he prays judgment, if the ſaid ande 
Lewis Diſney ought to have or maintain his aforeſaid faid 
action thereof againſt him, c. thou! 
The biſnop's ſe= And for further plea in this behalf the ſaid biſhop, by the f 
n leave of the court here for this purpoſe firſt had and ob- Vacal 
} tained, according to the form of the ſtatute in ſuch caſe be at 
3 made and provided, ſays that the ſaid Lewis Diſney ought writ 
; not to have or maintain his aforeſaid action thereof againſt happ 
4 him; becauſe he ſays, that the ſaid church of /Yoodbam the 1 
Walter, in the ſaid county of Ex, is within his and 


dioceſe of London, and that he hath not nor claims that 


him 


to have any thing in the ſame church, or in the advow- 3 {aid 

ſon thereof, but the admiſſion, inſtitution, and induction = day 
| of perſons to that church, and what elſe to him does of in tl 
| right belong and appertain, as being the ordinary of prel 
f that church, and that the ſaid church is a benefice with to 
; cure of ſouls ; and that the ſame having ſo become vacant rect 
| by the death of the ſaid Foote Grower, as in the ſaid de- and 
4 ö k claration is mentioned, afterwards and whilſt the ſame agr. 
1 1 ny 2 2 was and eontinued fo vacant as aforefaid, (to wit) on the aſo1 
| purpoſe of in- aid 2d day of January in the ſaid year of our Lord 1781, ato1 
3 ar Ag 8 at Moodbam Malter aforeſaid, in the county aforeſaid, laic 
[ with it was, for the purpoſe of inveſting the ſaid Lewis Diſney the 
| fluence, power, with an undue influence, power, and controul over the bot 
I! 83 ſaid Fohn Eyre, as rector of the ſaid rectory and pariſh 30 
; ſhould 3 church of J/codham Malter aforeſaid, in caſe the ſaid lan 
| tad, John Eyre ſhould, upon ſuch preſentation to be made by hal 


ey if 
lition 
here. 
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bim the ſaid Lewis Diſney, as is herein after mentioned, 
pe admitted, inſtituted, and inducted into the . 


agreed by and between the ſaid Lewis Diſney and the ſaid 


63 


John Eyre, that he the ſaid Lewis Diſney ſhould preſent agreed between 


the ſaid John Eyre, his clerk, to that church, ſo being 


them, that de- 
fendant in error 


vacant as aforeſaid ; and that the ſaid Fohn Eyre ſhould, gouid preſent 
in conſideration of ſuch preſentation, ſeal, and as his Eyre, and in 
act and deed deliver to the ſaid Lewis Diſney a certain 3 
writing obligatory, whereby the ſaid John Eyre ſhould ſhould give a 


become bound to the ſaid Lewis Diſney in the penal ſum don, 


of 3000]. of Jawful money of Great Britain, with a con- 
dition thereunder written, that in caſe the ſaid 7% Eyre 
ſhould be admitted, inſtituted, and inducted into the 
ſaid rectory and pariſh church of I ,p Malter afore- 
ſaid, upon the preſentation of the faid Lewis Diſney, 
as aforeſaid; then if he the ſaid Z-hn Eyre ſhould and did 
at any time thereafter, upon the requeſt of the ſaid Lewis 


Diſney, his heirs or aſſigns, abſolutely refign the ſaid to refign upon 
rectory or pariſh church of aodbam [alter, aforeſaid, vequeſt: 


into the hands of the biſhop of London for the time being, 
aud ſhould and did give notice of ſuch reſignation to the 
ſaid Lewis Diſney, his heirs or aſſigns, and alſo did and 
thould procure ſuch reſignation to be accepted, ſo that 
the ſaid rectory and pariſh church might thereby become 
vacant, and the ſaid Lewis Diſney, his heirs or aſſigns, 
be at liberty to preſent anew thereto, then that the ſaid 
writing obligatory ſhould be void; but if default ſhould 
happen to be made in the performance of all or any of 
the matters aforeſaid, ſhould be and remain in full force 


and virtue. And the ſaid biſhop in fact further ſays, 
that the ſaid agreement being ſo made as atoreſaid, the, 


{aid Lewis Diſney did afterwards, (to wit) on the ſame 
day and year laſt aforeſaid, at I/oodham [Halter atorelaid, 
in the county aforeſaid, in purſuance of that agreement, 
preſent the ſaid Jon Eyre, his clerk, to the {aid biſhop, 


That the whos 


to be admitted, inſtituted, and induQed into the ſaid nt in enor 


rectory and oariſh church of I/ordham Halter aforeſaid ; 

and that the ſaid 7ehn Eyre did allo, in purſuance of that 
agreement, afterwards on the ſame day and year laſt 
aforeſaid, at I/oodham Malter aforeſaid, in the county 
atoreſaid, ſeal, and as his act and deed deliver unto the 
laid Lewis Diſney, a certain writing obligatory of him 
the ſaid Jahn Eyre, whereby the - ſaid 7% Eyre became 
bound to the ſaid Lewis Diſney in the ſaid penal ſum of 
20001. and with-ſuch very condition for making void the 
lame, as herein above mentioned to have been in that be- 
half particularly agreed upon, by and between the ſaid 


Jes n 


preſented Eyre, 


who gave ſuch 
bond, 
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John Eyre and the ſaid Lewts Diſney ; and which ſaid wii. 
ting obligatory, with ſuch condition thereunder written, 
as aforeſaid, the ſaid Lewis Diſney then and there ac. 
cepted of and from the ſaid John Eyre, to wit, at Mood. 
ham Malter aforeſaid, in the county aforeſaid. And the 
ſaid biſhop further ſays, that upon ſuch preſentation of 
the ſaid John Eyre to him the ſaid biſhop, for the purpoſe 
aforeſaid made, he the ſaid biſhop did then and there, 
as ordinary of the ſaid church, duly inquire concernin 
That the biſhop the fitneſs of the ſaid John Eyre, to be by him admitted, 
imo che freef,) inſtituted, and inducted into the ſaid reQory and pariſh 
of Eyre, church; and that upon ſuch inquiry in that behalf made, 
and found out the ſaid biſhop did fully diſcover and find out, that 
n the ſaid John Eyre had ſealed, and as his act and deed 
N delivered to the ſaid Lewis Diſney, ſuch writing obliga- 
tory as aforeſaid, made in ſuch penal ſum, and with ſuch 
condition thereunder written, for making void the ſame, 
as is herein abovementioned ; and that by means thereof, 
RY CHIN the ſaid Lerwis Diſney would have acquired, and had an 
thereof the de- undue influence, power, and controul over the ſaid 
fendant inerror John Eyre, as rector of the rectory and pariſh church of 
prot ect [Yiodham Malter aforeſaid, if he the ſaid biſhop had upon 
ence over Eyre, ſuch preſentation admitted, inſtituted, and inducted the 
if the biſhop had ſaid John Eyre into the rectory and pariſh church of Mood- 
aimitted Enie; ham Walter aforcſaid ; and by reaſon of the premiſſes the 
ſaid John Eyre then and there became and was an unht 
perſon to be by him the ſaid biſhop admitted, inſlituted, 
or inducted into the ſaid rectory and pariſh church of 
Moodbam Malter aforeſaid, upon or by virtue of that pre- 
ſentation : Wherefore the ſaid biſhop did then and there, 
as ordinary of that church, and as he lawfully might, 
ſo the biſhop re- and of right ought, wholly refuſe to admit, inftitute, or 
4 to admit induct the ſaid John Eyre into the ſaid church, ſo being 
vacant as aforeſaid: And this the ſaid biſhop is ready to 
verify; wherefore he prays judgment, if the ſaid Lew: 
Diſney ought to have and maintain his aforeſaid action 
thereof againſt him, 


Defendant In The defendant in error demurred to the above pleas, 


errordemurred as being inſufficient to authorize the biſhop to refuſe to 


bs the above admit Eyre. 
1 Cas. 


who by reaſon 
thereof was an 
unfit perſon 3 


To the firſt plea the defendant in error put in a general 
demurrer, 


To the ſecond plea he put in a demurrer; and alſe 
pointed out the following ſpecial cauſes of objection to 
that plea : 

Ang 


——__— - 4 rr * l n _ 
2 CL bo 2 8 X * * 2 WI 822 * 8 
I" V 9 A 


Ane 
ſtatute 
the fo 
of the 
ed in 
Dijne) 
Eyre, 
Diſne 
iſue c 
this, 
mann 
unfit 
rector 
ken u 


WI. 
ten, 
gc. 
790d. 
the 
n or 
poſe 
ere, 
ning 
ted, 
uiſh 
ade, 
that 
Jeed 
iga- 
uch 
me, 
eof, 
| an 
ſaid 
1 of 
pon 
the 
90d. 
the 
nfit 
ted, 
1 of 
pre- 
ere, 
2 ht, 

Or 
ing 
10 
t 
ion 


45, 
to 


ral 


lo 
| to 


1 


2 _ Pl . a 
Nun n 


* J 2 * * N a. of 1 * E * : . * * * A * * 9 * 5 p * K. A * __ 8 © * * : 
w 


Law of Simonv. 65 


And for cauſes of demurrer in law, according to the Caufes afligned of 
ſtatute, the ſaid Lewrs Diſney ſhews to the court here 9emurrer. 
the following cauſes : For that there is no ſpecification undue influence 
of the undue influence, or power, or controul, mention- not ſpecified, 
ed in the ſaid ſecond plea, with which the ſaid Lewis 
Diſney was propoſed to be inveſted, over the faid 7 
Eyre, as rector of the rectory, to which the ſaid Lewis 
Diſney could give any anſwer, or upon which a proper 
iflue could be joined to be tried by a jury: And allo for 
this, that it is not in that plea ailedged how and in what 
manner the ſaid Fohn Eyre was or did become a perſon Not ſhewn in 
unfit to be admitted, inſtituted, and inducted into the ſaid _— clerk 
rectory and pariſh church, ſo that any iſſue could be ta- i 
ken upon ſuch allegation of his unfitneſs. 

Judgment in the 


The now plaintiff in error joined in demurrer; and 
Common Pleas 
aſter argument at the bar, the court of Cammen Pleas gave upon the demur- 
the following judgment : | 


And hereupon the ſaid pleas of the ſaid biſhop, above 
pleaded in bar, being ſeen, and by the juſtices here fully 
underſtood, and it ſeeming to the ſaid juſtices here, that 
the ſaid pleas in manner and form above pleaded, and the 
matters therein contained, are not, nor is either of them, 
ſufficient in law to bar the ſaid Lewis Diſney from having 
and maintaining his ſaid action thereof, againſt him the 
ſaid biſhop: It is therefore conſidercd, that the ſaid 
Lewis Diſney do recover againſt the ſaid biſhop, his pre- 
ſentation to the ſaid church; and that he have a writ to 
the ſaid biſhop, that, notwithſtanding any thing in the 
ſaid pleas contained, or in either of them, he do admit 
a fit perſon to the ſaid church, at the preſentation of the 
laid Lewis Diſney, Sc. | 

Upon this judgment the biſhop brought a writ of error Writ of error in 
in the court of King's Bench, where, upon argument at Weins Beach 
the bar, the judgment of the court of Commen Pleas was 
afhrmed, as follows: 


Vhereupon the {aid court having ſeen and fully un- Judgment affm 
Cerſtood all and ſingular the premiſſes, and having dili- 5 
gently examined and inſpected, as well the record and pro- ot 27825 
ceſs and the judgment upon them given, as the ſaid cauſes 
and matters above afligned for error by the ſaid biſhop, 

It appears unto the ſaid court, that there is not any error 
in the record and proceſs aforeſaid, or in giving the ſaid 
judgment; and that the ſaid record was not in any wiſe 
vitious or defective : Therefore, it is conſidered, that the 
taid judgment be in all things affirmed, and fland :n its 
F | full 
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13th April, 1782. 
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full force and effect; the ſaid cauſes and matters above 
aſſigned for error in any wiſe notwithſtanding. 

And it is further conſidered, that the ſaid Lewis Diſaq 
Fj3tche recover againſt the ſaid biſhop 221. 10s. adjudged 
by the ſaid court to the ſaid Lewis Diſney Ffytche, ac- 
cording to the form of the ſtatute, Sc. for his coſts, 
charges, and damages, which he hath ſuſtained by reaſon 
of the delay of execution of the ſaid judgment, by the 


proſecution of the ſaid writ of error; 


and that the ſaid 


Lewis Diſney Ffytche have execution thereof. 


For a note vpon 
this paragraph, 
ſee the Appentix. 
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Before the commencement of this action, the biſhop 
had a full account given him of this bond, and every 
circumſtance relating to it; and before any pleas were 

ut in, he filed a bill in Chancery againſt the patron for 


Hg , diſcovery, upon various ſuggeſtions of illegal circum— 


ſtances attending the giving of this bond, which were al 


denied, and the fole ground for giving it diſcloſed in the 


Cefendant's anſwer. 


STATUTES 
on tris ſubject. 
31 Eliz. c. ©, 

4 Wm. 3 e. 16, 
12 Anne, ſt. 2. 
C. 12. 

Caſes. 
Babingten and 
Woc d, Cro. Car. 
180, 5ta Car. 1. 
Watſon and Ba- 
ker, 21 and 22 
Car. 2. 

Sir Tho. Ray, 
175 

1 Sid, —— 
289. 

Purſton and 
Sands, 2 Jam. II. 
Vern. 411, and 


2d Chan, Ca. 


136. Peele and 
E. Carliſle, 6 


Geo. 1. Str. 227 


The biſhop of Landen has brought a writ of error in 
pariiament, in order to reverſe the above judgments.— 
But the defendant in error humbly hopes”the above judg- 
ment given in the. King's Bench will be affirmed, for the 
following, among othcr 


F 
BECAUSE this is a new attempt to queſtion the 
ſeteled law of the land; namely, Whether a bond 
given by the preſentee to the patron, with a con- 
dition to reſign upon requeſt, which is termed, : 
general refignation bond, fimple and unattended 
with any other fact or circumſtance, be corrupt, 
ſimonigcal, and againſt the ſtatute of Elizabeth ?— 
This has been queſtioned, and repeatedly determin— 
ed in //:ninfter-hall to be legal, and not ſimo— 
n:acal, 
It was looked upon to be ſo well ſettled and 
eſtabliſhed, that in Heſketh and Gray, 28 G. 2. tht 
court would not ſuffer the counſel to argue againk 
the validity of ſuch a bond, 
Such a bond may be abuſed, it may be cot- 
rupt, fimoniacal, and againft the ſtatute :—TIt may 
be given upon a preceding ſtipulation of gain, & 
or aticr it is innocently given, it may be uſed bf 
the o>licee for the purpoſe of withholding tithes, 
2 of 
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or deriving ſome pecuniary advantage to himfe!lf: Heſeth an! 


Gray, 28 Geo. 1. 
Burn Eccle- 


4 a a ical law, 342. 
it is admitted, that (when ſuch illegal fads are al- Wyndham and 


ledged and proved) ſuch a bond cannot be enforced Bowen, Say 148 


—And if there be only grounds to ſuſpect ſuch - 
practices, a bill may be filed for a diſcovery; and g 


in a court of juſtice: But the courts of juſtice 
never interfere upon pollibilities ; they never inter- 
fere but when ſuch abuſe appears, and is ſpecified 
and alledged in the pleadings, in order to be pro- 
ved, if denied, . 
And the biſhop, in this caſe, is preciſely in the 
ſame predicament with the clerk in all the other 
caſes ; he has the ſame advantage of filing a bill for 
a diſcovery of ſuch illegal fact, and af pleading it 
when he has ſo diſcovered it ; and has had it in the 
preſent caſe. 
But the bond in the preſent caſe is a mere ſimple 
reſignation bond, unattended with any ſuch illegal 
circumſtance ; every ſuch c:rcumſtance ſuggeſted by 
a bill for a diſcovery, has been denied; no ſuch 
abuſe is ſpecified in the firſt plea; and therefore the 
cauſe therein alledged by the biſhop is not ſufficient 
for him to refuſe the clerk. 
The ſame reaſoning may be applied to the ſecond 
plea. The poſhble abuſe of ſuch a bond, viz, That 
he would have acquired and had undue 1:fluence, 
power, and controul over the clerk, if he had admit- 
ted him: —80 alſo, as to the unhtne is of the cicrk. 
But in order for the couris to interiere, the undue 
influence mult have happened z—it mult then be ſpe- 
cited and alledged in the plea, in order for the court 
of juſtice to interfere :— The unfitneſs, in like 
manner, muſt be ſpec:fhied and alledged, in order to be 
proved :—But the bond in the preſent caſe was un- 
attended with any ſuch circumſtance ; and therefore, 
neither any undue influence or unhiine!s 15 ſpecified 
in the ſecond plea, to have attended the preſentation 
conſequently the cauſe here aiedved is not ſufl- 
cient for the biſhop to refule the clerk, 
As to the propriety of ſpecifying the unfitneſs, it 
may be obſerved, that the judgment of the biſhop 
is {ſubject to review ;—he cannot refule ad libitum; 
he muſt aſſign his cauſe of retuſal; for every fact of 
unfitneſs may be queſtioned and tried in a temporal 
court, except literature, and that is ſubject to the 
review of the metropolitan, 
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Upon the whole, there is no fact alledged in the 
pleadings of illegal uſe in giving the bond, or of 
undue influence, or unhtneſs in the clerk to be ad- 
mitted, &c. beſides the mere naked giving of the 
bond : Wherefore, for the reaſons above, and other 
reaſons to be offered at your lordſhip's bar, it is 
humbly hoped the judgment of the court of King”; 
Bench will be affirmed, 


LE KENTU N; 
Tuo. WALK ER. 


After bearing counſel on Friday, May the 23d, 1783, 
the twelve queſtions, herein after mentioned, were put to 
the judges by the lords: — Ten on the motion of lord 
Thurlow, and the Iith and 12th on that of the earl cf 
ATansfield; and then the further conſideration of the cauſe 
was adjourned to Monday, May the 2bth, when the houſe 
being informed, that the judges differed in opinion, they 
were directed to deliver their opinions ſeriatim, with their 
reaſons, And accordingly, hve of the judges preſent, 
namely, Mr, juſtice Heath, Mr. juſtice Buller, Mr. baron 
Perryn, Mr. baron Eyre, and Mr. juſtice Nares, deliver- 
ed their opinions; and then the houſe adjourned to 
edu ſdiy, the 28th of May, when Mr. juſtice Mills, 
Mr. juſtice Gould, and lord chief baron Siynner, delivered 
their opinions; and then the lords appointed Friday the 
zoth, for the further conſideration of this cauſe; on 
which day the biſhops of Saliſbury, Bangor, Llandaff, 
and Gloucefler ſpoke; as did likewiſe lord Thurlw, the 
carl of Mansfield, and the duke of Richmond. 

Then it was ordered and adjudged, that the judgment 
given in the court of King's Bench, affirming a judgment 
given in the court of Common Pleas, be reverſed, Ona 
diviſion the numbers were 19 for reverſing, and 18 
againſt it, | 


The twelve queſtions put to, and the anſwers of, 
the judges, were as follow : 


1. WHETHER an agreement made between the 
incumbent, on a benefice with cure of ſouls, and 
the patron thereof, whereby ſuch incumbent under- 
takes to avoid the ſaid benefice, at the requeſt of 
ſuch patron, be not an agreement for a benefit to the 
{aid patron ? 

2, Whether 
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2. Whether, if a patron ſhall preſent any parſon ta 
any benefice with cure of ſouls, for or by reaſon of 
any ſuch agreement, ſuch preſentation will not 
be void ? 
3. Whether a bond given by the incumbent, on a be- 
nefice with cure of ſouls, to the patron thereof, in 
the ſum of 30001. defeaſible only by the ſaid incum- 
bent avoiding the ſaid benefice, at the requeſt of the 
ſaid patron, (whether the value of the incumbency be 
reater or leſs than the ſaid ſum of 30001.) be not 
a bond for ſecuring a benefit to the ſaid patron ? 
4. Whether, if a patron ſhall preſent any parſon to 
any benehice with cure of ſouls, for or by reaſon of 
any ſuch bond, ſuch preſentation will not be void ? 
5, Whether the ordinary of a dioceſe, wherein any 
benefice with cure of ſouls lies, be compellable in 
law to accept the refignation of the incumbent 
thereof, in a caſe where the reſignation ſhould ap» 
pear to be not ſpontaneous, but at the inſtance of 
another, and under the coercion of a bond to pay 
money in caſe of a neglect or refuſal to reign * 
6. Whether a bond given by the incumbent, on a be- 
nefice with cure of ſouls, to the patron thereof, in 
the ſum of 3oool. defeaſible only by ſuch act as 
afterwards to be done by the ordinary, be not a bond 
for the benefit of the ſaid patron in reſpect of the 
contingency, which ſuch incumbent cannot con- 
troul? 
7. Whether, if a patron ſhall preſent any parſon to 
any benefice with cure of ſouls, for or by reaſon of 
any ſuch laſt mentioned bond, ſuch preſentation will 
not be void? 
8. Whether the unfitneſs of the clerk of the defendant 
in error, in the ſecond plea mentioned, be alledged 
with ſufficient certainty? 
9. Whether the ſaid ſecond plea be ſufficient in law 
to bar the defendant in error from maintaining his 
action? 
10. Whether the unfitneſs in the ſaid ſecond plea ſet 
forth is traverſable? 
It. Whether the excuſe alledged upon this record, 
for not admitting, inſtituting, and inducting the 
clerk of the detendant in error, is ſufncient in 
law ? 
12. Whether the bond ſtated in either of the pleas is 
good and val:d, or corrupt and void in law ? 
F 3 AN Ss WN] ERS 
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ANSWERS of the JUDGES. 


Six of the judges, viz, Mr. juſtice Heath, Mr. juſtice 
Buller, Mr, juſtice Nares, Mr. juſtice Willes, Mr. juſtice 
Geuld, and the Lord Chief Baron, were ſeverally heard 
to deliver their opinions upon the ſaid queſtions as fol- 
low : 


To the 1/2 Jeton. THAT the agreement ſtated in 
this caſe is not an agreement for a benefit to the 
patron within the meaning of the ſtatute. 

To the 2d, That if the patron preſent for or by reaſon of 
ſuch an agreement, the preſentation will not be void, 

To the zd. That giving ſuch a bond does not ſecure 
a corrupt or illegal benefit to the patron, being on] 
intended to enforce the reſignation of the benefice, 
and that the being obliged ta have recourſe to the 
penalty of the bond will be no benefit to the patron, 
within the intent and meaning of the ſtatute. 

To the 4th, That if the patron preſent to a benefice for 
or by reaſon of ſuch bond, fuch preſentation will 
not be void. 

Ze the 5th. That it not being a queſtion made in the 
courts below, nor ever argued at their lordſhips' 
bar, they beg leave to decline giving any opinion 
upon it, 

7 49 the th. Whether the incumbent can compel the 

$ ordinary to accept of the reſignation er not, they 

: were of opinion, *tis not a corrupt benefit to the 
patron. 

7% the 7iv, That this is anſwered by what was ſaid 
to the 4th queſtion, | 

79 the 84h, That the unfitneſs of the defendant in 

bl. error's Clerk is not alledged with ſufficient cer- 

i tainty. 

| Ta the 9th. That the plea is not ſufficient in law to 

[ bar the defendant in error. 

| To the 10th, That the unfitneſs, as ſet forth in the 

| piea, is not traverſable, 

= To the 11th, That the excuſe alledged upon this re- 

1 cord, for not admitting, inſtituting, and inducting 

N the defendagr' s clerk, 1s not ſufficient in law. 

[: To the 12th, That. the bond ftated in the pleas is 

„ good and valid in law. 
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Then Mr, baron Perryn delivered his opinion, upon 
the ſaid queſtions, as follow: 


To the 1½ Queſlion, That it is a benefit, but not cor- 
rupt, within Hat. 31 Eliz. cap. 6. ſec. 5. 

To the 2d. That ſuch preſentation will not be void, 
within the intention and meaning of the ſtatute. 

To the 3d. That it is a bond for ſecuring a benefit to 
the patron. 

To the 4th, That notwithſtanding a patron does pre- 
ſent, by reaſon of ſuch bond, ſuch preſentation will 
not be void. | 

To the 5th, That the ordinary is compellable to ac- 
cept the reſignation in the caſe ſtated, unleſs he can 
ſhew a ſimoniacal or corrupt agreement, or other 
ſufficient cauſe to the contrary, 

To the 6th. Whether the incumbent can, or cannot 
controul, in the cafe ſtated, ſuch bond is a benechit, 
but not a corrupt one, within the meaning of the 
ſtat. 31 Elia. 

To the 7th. That if a patron does preſent for or b 
reaſon of ſuch laſt mentioned bond, ſuch preſenta- 
tion will not be void. 

To the 8th, qth, and 10th, on the ſecond plea. That the 
unfitneſs of the defendant in error's clerk, in the 
ſecond plea mentioned, is not alledged with ſuffi- 
cient certainty. That the ſaid pica is not ſuſk- 
cient in Jaw to bar the defendant in error fron. 
maintaining his action; and that the unfitneſs in 
the ſaid plea ſet forth, is not traverſable. 

Ty the 11th and 12th. | hat the excuſe alledged upon 
this record, for not admitting, inſtituting, and in- 
ducting the clerk of the defendant in crror, is not 
{ufkcient in law; and that the bond ſtated in the 
plea is good and valid in law. 
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Then Mr. baron Eyre delivered his opinion, upon the 
iaid queſtions, as follow: 
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Toa the 1} Queſtian. That it is an agreement for a 
benefit. 


To the 2d. That it does avoid the preſentation. 
T5 the 3d. That the bond is a benefit. | 
To the 4th, That it does avoid the preſentation, | | 
{9 the 5th, No anſwer, 
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To the 6th, Aſſuming that the biſhop may refuſe, it 
is a benefit in reſpect, Cc. 

Tc the ib. Aſſuming, &c. It does avoid the preſen- 
tation, 

To the 8th, That the unfitneſs is not alledged with 
ſufficient certainty, 

To the gth, That the ſecond plea is not ſufficient in 
law, Sc. 

To the 10th, That the unfitneſs in the ſecond plea ſet 
forth, as ſet forth, is not traverſable. 

To the 11th. That theexcuſe in the firſt plea is ſuffi- 
cient, and the excule in the ſecond plea not ſuffi- 
cient, 

To the 12th. Upon theſe pleadings it is not competent 
for the plaintiff in error to object to the validity of 
the bonds ſtated in the pleadings, and therefore they 


are to be taken to be good and valid, and not corrupt 
and void in law. 


Ax unENTSs of the JUDGES, 
Mr. juſtice Heath ſaid, that the four firſt queſtions 


were intimately connected with each other, and therefore 
he would conſider them together, (See page 70.) The 
common law, he obſerved, conſiders advowſons as a ſpe- 
cies of real property, incorporcal rights; which from the 
earlieſt times have been objects of commerce, and under 
every modification of real property, not only tranſmiſſible 
from hand to hand, but, it is admitted, they have 
been the ſubjects of future grants. — By the old law, 
it is true, that a preſentation to a void living ſhould 
be gratuitous; and if the preſentation to ſuch a bene- 
fice ſhould be ſold, it would not paſs, becauſe ſuch a 
ſale was ſimoniacal.—But now the law permits the 
patron to make every poſſible advantage of an advows- 
ſon ; but conſiders him incompetent to determine upon 
the idoneity of the clerk, and conſtitutes the biſhop the 
ſole judge of his qualification, in order that under the 
ſuperintendence of the ordinary the public may be ſecure, 
that no illiterate or unqualified perſon may be admitted 
to the diſcharge of ſuch a ſacred truſt.— The policy ot 
the law has admitted advowions to be objects of com— 
merce, with no other view than to admit the pur- 


chaſers of them to provide for children, friends, and 
relations, 


In 
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Ia the caſe of Lawrence and Jones ( ſee page 15) it 


| was ſaid to be good policy, as it was intended to provide for 


the child of the obligee. 

It is agreed by the judges, that theſe general bonds 
of reſignation are valid and effectual in law; and they 
have been eſtabliſhed by a long ſeries of deciſions for 
near two centuries; ſo that at this day they cannot be 
called in queſtion. 

The firſt caſe of Lawrence and Jones ( ſee page 15) was 
determined twenty-eight years after the ttatute againſt 
Simony. It was firſt determined in the king's bench; 
from thence it went by writ of error to the court of Ex- 
cheguer Chamber, and there it was unanimouſly decided 
by all the judges, that ſuch bond was good, 

Although this determination was twenty-eight years 
after the enacting of the ſtatute, it may be contidered as a 
cotemporary expoſition, and cotemporary expoſitions have 
always had the greateſt weight. 

At that time lord Coke preſided in the court of King's 
Bench, and Sir Henry Hobart in the Common Pleas - 
Lord Cote, in his reading upon the ſtatute againſt Simony, 
ſays he was a member of parliament at the time when 
that act paſled, and that he noted well the proceedings of 
tae houle, and yet he concurred in opinion with the other 
judges, that ſuch bond was valid. 

But there was a difference of opinion, whether the de- 
ciſions upon theſe bonds were applicable to the preſent 
queſtion ? And whether the preſentation being purchaſed 
by the bond is not void as being a benefit within the true 
intent and meaning of the ſtatute; in the preamble of 
which ( ſee page 4) it is expreſſed, to be made for the 
avoiding of ſimoniacal and corrupt preſentations to be- 
nefices, Ic. In truth it is only an amplification of two 
canons to be found in Lyndewoad, 108 and 281. There 
can be no reaſon why a ſtricter conſtruction ſhould be 
given to ſtatutes than the canoniſts themſelves have given 
to canons ; and the ſtatute, avoids the preſentation, when 
any perſon is preſented by reaſon of any reward, profit, or 
benefit whatever. 

The literal conſtruction of the ſtatute has never been 
adhered to; for inſtance, a patron derives a benefit by a 
preſentation to his ſon, and ſaves a portion for a younger 
child, which is an advantage to him; or a biſhop rewards 
the meritorious ſervices of a chaplain by preſenting him 
to a living, which is a profit, and by reaſon of which 
ine preſentation is made; that was never held to be ſima- 
niacal by canoniſts or common lawyers, 
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Mr, juſtice Buller argued, that as the laſt queſtion went 
to the general point of law, reſpecting the legality of z 
general reſignation bond, and many of the other que. 
tions ſeemed to be conſequences of that, he ſhould beg 
leave to anſwer that queſtion firſt. 

He ſaid he had taken no ſmall pains to find out 
upon what principle all theſe caſes have gone; but he 
muſt ſay it has not been with much effect ; for he could 
not find that the different authoritics which were upon 
this ſubject are ſupported by that ſenſe, by that reaſon, or 
by that principle, which, if the caſe were now total] 
new, would govern him in his judgment, or induce him 
to concur in thoſe deciſions. But the authorities are ſo 
very numerous ; they have ariſen at ſo many different pe. 
riods of time; all the judges for nearly two hundred years 
paſt have been ſo uniformly of the ſame opinion; the law 
has been received not only in Meſiminſter- hall, but 
throughout the whole kingdom as perfectly ſettled, and 
mankind have ſo uniformly acted upon this idea, that it 
ſeemed to him, it would be very dangerous to overturn, 
or even to ſhake thoſe authorities: For if policy, private 
wiſhes, or the hardſhips of a caſe were permitted to weigh 
down judicial determinations in one inſtance, they might 
be extended to any other, and the law, inſtead of being a 
certain rule, would be governed by a diſcretion to be ex- 
erciſed without rule in each particular caſe which comes 
in judgment. 

The bond in queſtion is a bond with a condition te 
reſign upon requeſt; and it is ſtated in the pleadings, that 
it was corruptly agreed between Mr. Eyre and Mr. EHHicbe, 
that Mr. Ffytche ſhould preſent Mr. Eyre, and in conſe— 
quence thereof, Mr. Eyre ſhould give this bond to 


 £fytche. 


The queſtion is, whether ſuch a bond be corrupt and 
illegal? 

The authorities one and all have determined, that 
ſuch a bond is good: And this has been decided not only 
in caſes where it might be ſuppoſed, that the bond was 
given after the preſentation, and without any previous 
agreement, but in caſes where it did appear, that the 
bond was given hefore the preſentation, and that the pre- 
ſentation was made in conſideration of that bond, 

In the caſe of Mebb and Hargrave, ( ſee page 41) it 
appeared from the condition that the patron had not pre- 
ſented, but upon the terms of the bond ; and yet the bond 
was held good, 

This 
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This is not the firſt caſe that aroſe upon the ſubject of 
reſignation bonds after the making the ſtatute of 31ſt of 


| Flizabeth : This caſe was in the 43d of Elizabeth, But 


even ſo early as the 40th of Elizabeth, there is the 
caſe of Oldbury and Gregory, (ſee page 14) in which it was 
held ſuch a bond was good. This was but nine years after 
the act. From that time to this, there have been a variety 
of caſes which have determined thoſe bonds to be good, 
and not exceptionable. 

Before parting with this queſtion, he would take no- 
tice that even at common law, and Jong before the ſtatute, 
theſe bonds were in uſe. It appears ſo early as in the 
14th year of Henry IV ; that an action of debt was 
brought againſt the parſon by the prior, who demanded 
100]. upon a bond; the obligation of the condition was, 
that if the parſon ſhould reiign his church within a cer- 
tain time to the prior for a certain penſion to be agreed 
upon, the obligation to be void. 

In this caſe a ſum of money was ſtipulated for an 
annuity in conſideration of the reſignation and yet there 
is not in that caſe a word ſaid objecting to the legality of 
ſuch bond. He had only one caſe more to mention upon 
this ſubject, to ſhew the ground mentioned before that 
the courts of law have made no diſtinftion in the caſes 
whether the bond was given before the preſentation or 
after, and that is the caſe of Babingtm and Wood; 


(ſee page 16) there alſo the bond recited, that plaintiff 


intended to preſent defendant, In the other caſes, it was 


thought ſo immaterial, whether the bond was given before 
or after the preſentation, that the books are quite ſilent 


about it; but the point decided in all is: That the bond 
is good and valid, and is not corrupt or void in law, which 
is the anſwer he would give to the 4% queſtion. 


T'wo caſes he ſaid were mentioned at the bar from 


books which are by no means of authority, and, unleſs his 
memory greatly deceived him, both thoſe books have been 
farbid to be cited in Lminſler- hall; they are Comberbach ' 


and Ney: The caſes cited from them are fo looſe, it is, 
impoſſible to collect any thing from them. 

As to that in Comberbach (ſee page 21) there is no ſtate 
whatever of the caſe then in judgment; it is merely a 
looſe note without any caſe to ſupport it; a mere dictum 


ſuppoſed to be made uſe of by lord chief juſtice Holt, who 


lays, Sc. See page 21. 0 
This is merely a didum In what caſe it happened is 
not at all ſtated ; and however much he might diſappro+ + 
of it; yet if that expreſſion was uſed in a ca arif 
- | 
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upon reſignation bond, it is moſt probable, that determi. 
nation followed the fate of all the others before mentioned: 
It only ſhews. that lord Holt at that time held the ſame 

opinion he [Mr. juſtice Buller] did now, namely, that, 
after ſuch a vaſt train of deciſions, it is not competent tg 
the judges to excerciſe their judgments upon the queſtior, 

The caſe in Nyy ſeemed to him full as looſe, (S 
page 16.) How the queſtion aroſe there does not appear; 
it is me rely a aittum of ſomething that paſſed at ii privs; 
he had not ſeen the record; but he underſtood, ſome gf 
his brethren would give their lordſhips a fuller account 
of it than he was able to do, 

The 1ſt and 2d queſtions are conſequences of that 
juſt anſwered; for it is determined by all theſe caſes, that 
ſuch a bond is not a benefit within the meaning of the 
ſtatute of queen E/;z4beth: If it were a benefit within 
that ſtatute, the bond itſelf would be void; for tho! this 
ſtatute ſays the preſentation itſelf ſhall be void, yet by 
operation of Javy upon the ſtatute all conſiderations giren 
for a cauſe prohibitee by the ſtatute will be void. 

This was fo laid own in Bartlett and Viner's caſe in 
Carthew 282. (See page 19.) It is obſervable in that cafe 
lord chief juſtice Halt expreſsly mentions the caſe of 
Simony; for. my lord chief juſtice Holt ſays, every con- 
tract, &c. See page 19. 

This authority never has been contradicted ; but on 
the contrary has always been received as the rule which 
ought to govern in all fimilar caſes; the agreement not 
being a Benefit within the meaning of the ſtatute, a pre- 
ſentation by reaſon of ſuch agreement will not * void. 

If the preſentation be void, it muſt be ſo becauſe it i; 
made upon a corrupt agreement; there is no agreement 
ſtated, but that ſuch a bond ſhould be given: The law 
has ſaid that it is not corrupt; for if the bond itfelf be not 
corrupt, the agreement to give that bond cannot be fo, 
and conieguently this preſentation is not void, 

His anſwer to the 3d queſtion was governed by FR whici 
was given to the firſt; it differed from the firſt queſtion 
only in ſuppoſing the penalty to be in a certain ſum men- 
tioned, and icquiring to know, if there be no difference in 
law, whether the value of the incumbency be greater or lets 
than the penalty of the bond. The amount of the penalty, 
whether more or lets than the value of the incumbency, 
will make no difference, if given for the purpoſe of com- 
pelling the reſignation for it is declared by law to be legal; 
but if it be under an agreement espreſſed or tacitly under- 
ſtood, that the incumbent mould pay the money, and 
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termi. ould not reſign, that would be in effect the ſale of a living, 
oned! 20d then the bond would be corrupt and void. Now that 
ſame does not appear upon the face of the bond, but mult be 
that, made out by proper averments in pleading and it mult 
"Nt ty be either admitted upon the other ſide or found by a jury: 
ſtior. till ſuch. agreement or ſuch intended uſe be made of a 
(St bond, it is admitted all through the caſes, a bond would be 
pear; good; becauſe nothing that the law calls corrupt appears 
Prius; 1 on the face of it. 
ne of To the 3d queſtion, his anſwer was, ſuch a bond is not a 
count bond for ſecuring a beneat to the patron within the intent 
and meaning of i che ſtatute of the 31ſt of Elizabeth. 
that For the ſame reaſon, the anſwer to the 4th queſtion is, the 
„that reſentation by reaſon of ſuch bond will not be void. 
f the With reſpect to the 5th queſtion ; : he ſaid, that it hag 
ithin not been argued at the bar; It is a q: acſtion whicn 
* this he could not find has bee. decided in any bock 'what- 
et by ſocver, and when the queſtion is made it can be made by 
giren application to that court in wich he had the honour to 
ſit; and therefore he hoped: their lord{iips would permit 
ſe in "TY in conformity to the requeit of Gis brother Heath, to 
ca ſe decline at preſent giving any anſwer to that queſtion, till 
ſe of he heard it argued, and could be ons. to lorm a more 
con- perfect opinion taan he ap at that 
Lord Thurlew obſerved, that th = h queſtion may 
t on be anſwered, or not, as it * hs conſidered to be 
hich material; he was verv reatiy to admit, if any queſtion 
t not has been adopted by the lords, and put to the judges, 
pre- and it afterwards turned out, that that queſtion did 
d, not turn the fate of the caſe before the houſe, it was 
it is not only proper but reaſonable that the queſtion ſhould 
nent be totally difcharged; but ſomething or other he ſaid 
law muſt be done; either their lordſhips muſt comply with 
e not what ſeemed to be the requeſt of the two learned judges, 
ſo,  Miicharge it from being anſwered at all. He huped 
ir lordſhips underſtood him to be ſpeaking without any 
hich de on for the one or the other of the methods; ; but 
tion with reſpec purely to that digaity which was clentially 
nen- neceſlary {or their lord [hips to keep up, he took it to be 
de in the cleareſt of all pronotitions in point of order, that che 
- Jeſs Ne of law to be put to the judges ſhould be ab- 
ty, tolutely, exclufively, and finally in their lordſhip's breaſts 
ncy, only, [t was not fit for their "lordſhips to put queſtions 
om- here, and be told, whether the queſtions are or are not 
gal; fit to be put. It was for their lordſh:ps to decide whether | 
der- they were fit or not, and his lordſhip proteſted he had no 
and with, © ſudjects of this Kind, to urge upon the judges, 
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queſtions which they ſeemed difinclined to anſwer, hy; 
quite the contrary; but whenever it appears there is 
great inclination not to anſwer any particular queſtion, 
muſt their lordſhips decline aſking any anſwer? If the 
judges go through and ſtate one by one that they do not 
find themſelves competent to anſwer that queſtion : J. 
they defire the oueſtion ſhould ſtand unanſwered, unleſs it 
is argued ; their lordſhips may deſire it to be argued again, 
or any part of it; but as the queſtion ſtands at preſent, it 
15 impoſſible to go on. 

Earl of AJansficld anſwered, that, as far as he was able, 
to recollect, he took the uſage of the houſe to be, if the 
_ Judges decline anſwering any queſtion, the houſe, if they 
aꝝcquieſce, may proceed without any particular order 
whatever; if the houſe refuſe to acquieſce, which is a 
thing he never remembered to have happened, it mutt 
come to a debate or a queſtion in order to diſcharge the 
former order, to put that queſtion or to adhere to it; 
but there were many inſtances where the judges have 
declined anſwering a queſtion, and he remembered in the 
caſe of a habeas corpus, they declined anſwering one, 
and but the other day the judges declined, upon a queſtion 
of baſtardy, to give an anſwer to it. The houſe ac- 
quieſced. When this queſtion was propoſed he then 
ſuggeſted, but with great deference to the great authority 
which propoſed it, that in his humble apprehenſion it 
was not quite a proper queſtion to be put to them; it 
did not ariſe out of the cauſe in judgment; neither fide 
nad argued it; nor thought it material to the determi- 
nation; nothing had been ſaid about it; and queſtions 
upon collateral arguments are not properly put to judges: 
They muſt be upon grounds from whence a concluſion 
is to be drawn: With reſpect to their lordſhip's coming 
to a reſoJution by way of ordering the diſcharge of a 
queſtion, he did not know of any precedent for it; 
he believed it has gone by acquieſcence, when the judges 
have declined anſwering; and where ſuch queſtions would 
have diawn. an extra-judicial opinion upon the matter, it 
was a ftrong ground for their lordſhips to acquieſce: 
Some of the judges may give an anſwer to it; he did not 
know whether they would or not, 

Lord Thurlkw replied, and obſerved, that he had 
already ſaid, that putting particular queſtions to the 
Judges was by no means an article upon which he en- 
tertained any anxiety, much leſs at preſent : he wiſhed at 
the ſame time it might be confidered, whether it was or 
net conducive to the deciſion of the cauſe now depend- 
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ing, before their lordſhips: He was ready to agree that 
it was extremely unft to give the judges the trouble 
of looking into tae matter; it was extremely unht for 
their lordſhips to put any queſtio: is to the judges that 
did in no manner conduce to anſwer tne qusſtion in dif- 
cuſſion before the houſe: It is true, no deciſion has been 
found upon the ſubject ; he believed none cou!d, and 
the reaſon why he took the liberty of propoſing the 
queſtion originally was this; becauſe he thought it 
material to determine, whoilier the biſhop might be un- 
derſtood, in deliberating upon accepting the ref: gnation 
vr not, to be acting judicially, or as he is ſaid to be in ſome 
caſes, when he examines the 1doneity of the parſon; he 
was at a loſs to know, whether the diſcretion reſts with 
him to choole Whether he would or not accept the re- 
ſignation. 
If a bond were given, undertaking for the act of 
another, over whom the obligor could have no controu!, 
there could be no doubt that he would be liable to the 
penalty; if accepting the reſignation be a judicial act, 
the penalty would wait the event of the propriety of 
aſking that reſignation, and the bond would be good or bad 
as that propriety ſhould turn out one way or other: It 
ſeemed to him to be material to know what was the na- 
ture of the diſcretion reſiding with the biſhop for that 
_ purpoſe, 


As no quejlion was put to the houſe to mare any order 
upon the ſubjeft, the judges were deſired to procees uon 
the next queſtions, 


Mr. Juſtice Buller reſumed, and ſaid he was going 
to anſwer the 6th and 7th queſtions propoſed by their 
lordſhips. Sce page 69. 

In the caſe of Heſteth and Grey (ſce page 22.) the obligor 
undertakes for the acceptance ot the ordinaty, and not- 
withſtanding that, the bond was determined to te legal: 
The bond being good, tne preſentation by realun of 
ſuch bond will not be voi. 

The 8th, gth, and. 10th queſtions (e tage 6g.) are all 
applicable to the 2d plea upon this record and the ſame 
rcaſons which decide one will alſo determine the other; 
and therefore he would ener theſe three together, 

The 2d plea ſtates, — ( See Page 55 ) 

The biſhop has 3 in this plea only the common 
law- contract, and what he conc. 1ivcs to be the effect of 
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it; he has in no part of this plea ſtated the eccleſiaſticai 
I.w es the general law of the land, or even that he 
examined Eyre according to the eccleſiaſtical law, or 
that Hre was unht by that law, or that the biſhop, 
according to the eccleſ1iftical law, adjudged him unfit; 
This therefore, in his apprehenſion, muſt ſtand or fall as 
good or bad by the genera] Jaw of the land. 
It is a general rule of pleading, that every material ſact 
muſt be ſo alleged, that it may be trayerſed and put in 
iſſue, A concluſion of law on facts is not traverſable. 
What eficEt the bond would have had is a matter and 
concluſion of law; And the only fat which could have 
been traverſed on this plea is the agreement to give the 
bond in confideration of the preſentation, or the fact of 
giving the bond. 
Either of theſe traverſes would have been immaterial]: 
The law has ſaid ſuch a bond is lawful, and if it be 
lawful, the agreement to give it muſt be ſo; and though 
vwiether the bond does give undue influence or not is a 
queſtion of law, you can never ſay, that a lawful bond 
gives an unlawful or undue influence; for if the bond had 
that effect, the bond itſc]f would be void in point of law. 
In this plea the undue influence is ſtated as a con- 
ſequence; but if it had been ſtated as a poſitive fact, it 
would not have varied the caſe. What is undue in- 
Auence ? It is a thing not to he defined, much leſs to be 
tried by a jury, To make ſuch a matter iſſuable, it 
19u1d be ftated particularly what the influence was, and 
what was the particular object for which ſuch bond was 
given: In the caſe of Heſteth and Gray, (ſee page 22.) one 
of the pleas was the ſame as this plea upon the preſent 
record; and it was ſtated, that the preſentation as well as 
the bond were both made in conſequence and in pur- 
ſuance of a corrupt agreement. | 
He then ſtated the pleadings in that caſe as he had 
them from the record itſelf: In ene plea it was ſtated, 
that the vicaraye became vacant before making the. bong, 
and at the time of miaking the bond it was and continued 
vacant; that Z7-/cth was the patron, and it belonged to 
him to preſent; and thereupon it was corruptly agreed 
between the plaintiff and the defendant, that the plain- 
tiff ſhould preſent the defendant to this vicarage, that he 
might be inſtituted and inducted therein; that Gray 
ſhould not hold the ſ:me nor continue parſon, notwith- 
ſtanding ſuch preſentation, longer than ſix years and three 
months; but ſhould deliver it up to the proper ordinary, 
and upon the agreement ſor that, he ſhould execute the 
bond: 
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bond: In purſuance of this, he did preſent Gray to the 
pariſh church, and he was inſtituted and inducted, and 
Gray in purſuance of this corrupt agreement did execute 
the bond, 

This caſe is an authority with others that were men— 
tioned, that in cales where a bond is given before pre- 
ſentation and under an agreement, and ſuch preſentation 
ſhould be made in conſideration of ſuch bond, it is no 
objection, The laſt plea was, it was in that caſe cot- 
ruptly agreed between the plaintiff and the defendant, 
that the plaintiff ſhould preſent, but the defendant ſhould 
not held the living longer than fix years and three 
months: It was to keep the defendant in awe, which are 
the words in this plea: It was agreed the deſendant ſhould 
ſeal and deliver this writing, and in purſuance of that 
corrupt agreement, he did preſent him, and he made 
the bond, The laſt plea ſeems in that caſe to be 
the ſame in ſubſtance and nearly in words as in the 
preſent plea, and in that it was decided by all the court 
the plea was bad: This plea is inſufficient; it not being 
alleged with ſufficient certainty; it is not traverſable, and 
conſequently ſuch plea is not fufficient in Jaw to bar the 
defendant in error from maintaining his action, 

Whether the unfitneſs of a clerk in general may be 
traverſable, or any caſe can be put in iſſue to be tried by 
a jury; whether the objection is ſounded upon ecclefiaſti- 
cal Jaw, and the. biſhop has excerciled his judgment ac- 
cording to that law, is a very different queſtion, and it 
does not ariſe in the prefent caſe; therefore he ſhould 
only humbly requeſt not to he underſtood to comprehead 
uch a queſtion in the aniwer that he has given to the 
particular unfitnels of the cleik fer forth upon this 
record. | 

The rith queſtion is a conſequence of what has been 
tated in anſwer to the other qusttions, therefore he would 
not intrude vpon their lordih.ps time further than'to ſay, 
he was of opinion, that the excuſe alleged upon this 
record for not admitting, inſtituting and inducting the 
clerk of the deſendant in error, is not ſufficient in law. 
Mr. Baron Perryn conſidered the four firſt queſtions 
together: The firſt is, whether, Sc. See page 68. 

The next queſtion is, whether, Sc. See page 69. 

The two nexts queſtions only vary from theſe by in- 
troducing the bond inſtead of mentioning the agreement. 


See page 69, 
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If this preſentation makes void the bond, it muſt be 
by force of the 31ſt of Elizabeth, chap. G. ſe. 5. The 


word benefit in this act means a corrupt advantage gained ao 

by the patron for ſome bad purpoſe. wit 

Now the courts of law for upwards of two centuries pal}, G1 

; | by an uniform fries of judgments by all the judges, have din; 
eſtabliſhed general bonds of reſignation to be valid in law. us 

It ſeems to be a contradiction in terms to ſay, that the * 

bond and agreement ſhould be good, and yet the pte— ſide 

ſentation void. Ts 

There may be good conſiderations to induce a patron. Th 

| to prefent a parſon: if the purpoſe is not expreſſed upon | orc! 

1 the face of the agreement, it may ſubſiſt upon a fair and Ace 
f good conſideration. If it is general, and no purpoſe ex- 7 
= pre ſſed, it may be for a good purpoſe. the 
He was of opinion this agreement is not corrupt, or a pond; 

bencit within the intention and meaning of the ſtatute, of t 

and tnat by reaſon of ſuch agreement, the preſentation _ 


will not be void. © 
With reſpect to the 5th queſtion, which the learned WF *?”7 


OR ͤ — wb — 
* 


judges who preceded him have declined to anſwer, he r 
would give their lordſhips the beſt opinion in his power. ol 
The queſtion is whether the ordinary of a dioceſe, Es. SN 
See page 69. = 
His opinion upon this was this; the nature of the ary 
biſhop's act in the acceptance of the reſignatiun ſeemed g has 
to him not to be clearly ſettled; he could fiud no caſe to 1 
that purpoſe, but a caſe that came before lord Hardwick, * 
which he had the honour to attend: It is the caſe of the A 
marchioneſs of Rackingham and Griffith in Lincoln's Inn 67 
Hall on the 22d of March 1755, ſee page 46. Mr. Henley, a 
who was afterwards lord Northington, was counſel in it: M 
He faid the acceptance of a relignation was a judicial 8 
act of the biſhop, and could only be proved by ſuch att r 
as was neceſſaty to prove a judicial att: Lord Hardwick: TOY 
in giving his opinion upon that caſe ſays, I can find nv ws 
authority for this, and I ſhould take it the biſhop's act ] 
may be proved; for his acceptance or denial is a judicial def 
act, and is the proper act of a biſhop: It is a kind of act th 
in the juriſdiction of the biſhop, though net in a judicial : 
way, as many acts of the ordinary are: This is the opinion 0 
of one of the greateſt chancellors that ever ſat in :- * 
miuſler-hall- The ordinary may refuſe to accept the 5 
reſignation for a ſufficient cauſe: He is the perſon who in ing 
5 the firſt inſtance is to judge of the fitneſs of the pre— 15 
. ſentce; but he could not, as he conceived, by law, at his 43 
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own will and pleaſure, refuſe to accept of a reſignation 

without any cauſe, In that caſe of Rockingham and 
Griffith, it is ſaid hat one queſtion was, whether the or- | 
dinary was bound to accept the refignation; Mr. Henley i 
urged, that in no cafe was he bound to do it; the then 1 
attorney general (now lord Mansfield) was upon the other 
fide, who ſaid, the plaineſt points are ſeldom called in 
queſtion and are ſupported by the feweſt authorities. 
The chancellor intimated his opinion ſtrongly, that the 
ordinary ought to accept it, and he afterwards did fo: 
According to the caſe in 2d Chancery Reports 398 (/e 
page 18.) and Precedents in Chancery 513 ( ſee page 19) 
the ordinary is got bound to accept a refignation where 
an improper uſe is made of a retignation bond. I he acts 
of the ordinary may be affirmed 1a equity; but there is no 
caſe goes ſo far as to prov- fo broad a propoſition as this, 
that the ordinary can at any time, and without aſhgning 
any reaſon, refuſe to acc-pt a relignation, according to 
the authority in 2d Inſtitutes 632. and the caſe of the 2. A. 32.9 
biibop of Exeter and Hele in Shower 88. (ſee page 48.) He :, ma . MN 
was therefore of opinion that the ordinary was compellable 4 2 

to accept the reſignation in the caſe ſtated, unleſs , £ 7 
could ſhew good cauſe to the contrary; and his judg- _ © "22-8 
ment in no caſe is ſufficient, but that of the clerk's u, 1 
being minus ſufficiens in literatura; and his op:n:'on even | 
in that caſe is ſubject to the judgment of the merro- 
politan, but not to any controul in the temporal courts. 

With regard to the 6th queſtion, whether a bond, 
&c. ſee page 69. He ſaid, 1f his opinion was right on 
the laſt queſtion, it is for the benefit of the patron, if the 
patron can remove him in Cale he ſhould not reſign, for 
improper conduct, and have the perſon which he can 
confide in; but it is not ſuch a benefit within the ſtatute 
as to make. the reſignation bond void. 

The 7th queſtion is whether, c. See page 69. 

He thought the bond would be govd for the reafons 
before given; which were founded upon ſtrong au- 
thorities. 

With reſpe& to the 8th, gth, and 1oth queſtions, he 
ſhould take them together; they depend upon the 2d 
plea which ſtates the undue influence, He entirely con- 
curred in opinion with Mr, juſtice Buller, that the plea is 
inſufficient in the manner it ſtands, and in his apprehenſion 
no iſſue was ever joined upon ſuch a propoſition ; as the 
party could nut be prepared to meet ſo general a 
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Wich regard to the 11th queſtion, whether, Fe. fes 
page 69, He was of opinion it 1s inſufficient for thoſe 
reaſons which he had already ſtated to the houſe, 

In regard to the laſt queſtion whether, &c. ſee page 69. 
He was of opinion that the bond is good and valid 
in law. 

Mr. Baron Eyre He confeſſed himſelf wholly unpre- 
pared to jdecice upon the 5th queſtion ; (ſee page 69.) it 
was extremely new, and involved in it many very im- 
portant conſiderations, requiring very great deliberation, 
and all the aſfiſtance that an argument at the bar could 
furniſh, jn order to enlighten the minds of the judges 
upon the ſubject; he really was not prepared to anſwer 
that queſtion, and he hoped the houſe would not ex- 
pect it. 

To the other queſtions, he would ſubmit ſuch anſwers, 
as upon tne beſt confilcration of them occurred to him. 

The 11th queſtion, he obſcrved, was general, and led 
to an examination of the two pleas upon the record, 

The firſt plea is: The right reverend prelate, tie 
plaintiff in error, did not admit the clerk, becauſe the 
pieſentation upon the bond was void. See pare 53. 

The ſecond plea is: That he did not admit him; be- 
cauſe in his judgment, he was uatit to be admitted. Ses 
Pag? 55 

Here are two very different excuſes, which will require 
ſome diſcuſſion, and in the courſe of that diſcuſhon, the 
Aabjact matter of the 1ſt, 2d, 24, 4th, 6th and 7th, and 
of che 12th queſtions (% page 68, 69.) propoſed by their 
Jordthips would be confideréd as points ariſing in the caſe, 
made by the 3{t plea; from the ſolution of which 
queirions, the general concluſion of the ſufficiency or 
a ſufſiciency in law of that plea is to reſult, 

Ine 8&th, qth and 10th queſtions { ſce page 69.) conſtitute 
the merits of the 2d plea, 

By this method, the reaſons upon which he founded 
the anſwers he ſhould ſubmit to their lordſhips, would 
be expreilcd in fewer words, and he flattered himſelf, 
would be better underſtood, than if he took the conſi- 
«eration of each queſtion le parately, and in the order in 

which they were put. 

The plaintiff in error has in his firſt piea undertaken to 
maintain this cround: i hat whereas by the ſtatute of 
the 31ſt of El gabeth, if a patron preſents to a benefice, 
tor or by rcaſun of any agreement, promiſe, bond Ko 
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sther aſſurance for any reward or benefit, his preſentation 
mall be void, Cc. See page 4. 

In this caſe the patron has preſented, for or by rcaſon 
of an agreement, that the clerk ſhould give him a gerera! 
bond of reſignation; which being a profit and a ben-«fit 
within the ſtatute, his preſentation 1s void; that is the 
general queſtion upon this plez, 

This queſtion is now for the fir/? time, as far as he 4 
could learn, ſtated, in the proccedings upon this record ; 
ſo as to be the point in judgment. It is a naw and an 
important queſtion in its conſequences, and deſerves very 
ſerious conſideration. In the arguments at the bar, and 
in the courts of law from whence this cauſe comes, as 
far as he has been informed, it ſeems to have been aſſumed, 
that the queſtion was to be decided by the ſolving ano- 
ther queſtion, that is, whether a bond with a condition 
to reſign at the requeſt of the patron was void in law? 
And their lord{kips* 12th queſtion, which is upon the 
validity of the bond ſtated in theſe pleadings, gave a 
degree of countenance to that 2rcument. 

The counſel for the defendant in error reſted the whole 
argument upon the authority of a ſeries of cales, in 
which it was ſaid to have been adjudged, that theſe bonds 
were good in law; the houſe was called upon flare ſuper 
antiguas vias, and a ſtorm of indignation was raiſed againſt 
all thoſe who ſhould unſettle foundations. 

Without unſettling foundations, he may aſk, he ſaid, 
how the general doctrine, extracted from this ſeries of 
caſes, that a general bond af refignation is in itfelf not un- 
lawful, applies even to prove that the bond {tated in theſe 
pleadings, under the ſpecral circumſtances of this cafe, is 
not unlawful: And he was compiled to go into the 
enquiry ;z becaule the queſtion upon tnere bunds, pronofed 
by their lordſhips, was not any queiticn vpon the validity 
of ſuch bonds themſelves, but was a queſtion upon their 
validity upon the particular cafe, and under the ſpecial 
circumitances ſtated in theſe p ns. 

He had looked, he faid, into moſt of the cafes that have 
been alluded to, and found that inſtead ot deciding the 
queſtion upon the validity of ſuch a bond, given under 
fuch circumſtances, as are diſcloſed in teln pi-adings, 
they are expreſs authorities to prove nat ſuch « quilt un 
remains to this hour open to diſcuſhon. 

From the uniform language of the caſes, if you « ject 
to the validity of theſe bonds, you muſt tak the circum— 
ances upon which the objection is touul.d, that the 
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court may judge whether it is ſufficient, Therefore at 
once to diſtinguiſh this caſe from all the caſes cited, he 
believed, he may hazard the aſſertion, namely, that 4% 
the circun.ſtances were {tated for the % time upon this 
record, 

In the cafe of Heſket hand Gray, ( ſee page 22.) the de- 
fendant made, for the firſt time, an attempt to introduce 
ſpecial matter upon the record. He pleaded, it was cor- 
ruptiy agreed, that a bond ſhould be given; the court 
rejected the piea, and the reaſon aſſigned for rejecting it 
was, the flertion in ihe plea, that the agreement was 
corrupt, which would not make it fo; it ſhould be ſet 
forth, what ſort of corruption it was, that the court may 
judge, whether it was ſi noniacal or not. 

From one of his leerned brethren, the houſe had heard 
a particular ſtzte of that plea; from that ſtate, thus much 
he learned and thought he was confident of, that it was 
,0: a plea upon the ſtatute of Elizabeth : It was a plea, 
that it was cortruptly agrecd, that the patron ſhould 
preſent; that the cierk might be inſtitued, but that the 
clerk ſnould not hold it; to ſecure that agreement, the 
bund was eiven, which A a very difterent caſe from the 
agreement, that the pitron ſhould preſent, and that for 
that preſeatation the bond thould be given, which is a Cale 
that ariſcs upon that ſtatute. In the preſent caſe it is 
ſer forth what ſort of corruption it was, that is imputed 
to this bond aud to this preſentation ; It is this ſort of 
corruption; the patron has made the giving a bond the 
price of his prefentation : In this reſpeR, therefore, the 
caſe upon this bond is ſubſtantially different from any 
one of the adjudged caſce, and it is perfectly new, 

The valivity of: thin bond was, in his apprehenſion, 
not in iſſue between the parties upon theſe pleadings. 
The plea in this caſe is a plea upon the ſtatute of queen 
Elizabeth, and the plea applies not only to impeach 


the bond, but to impeach the preſentation which has been 


made in this Caſe, It impeaches the preſentation, not by 


the medium of impeaching the bond, but by {bewing that 
this bond, govd or bad, was ad into under certain 


romances, which not for their intrinſic demerit, but 
by force of the ſtatute of [/izabeth, ſhould avoid the pie- 
ſentation. 

As all the caſcs adjudged upon reſignation bonds have 
been hitherto ſultained, becauſe they were not in fact im- 
pezcned for any matter introduced cht of the bond; io 
here tie bond ftated in theſe pleadings mult be taken to 
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| be good as far as reſpects this plea, becauſe upon this 


plea of the ſtatute of E!:zah2t5 the point of the plea does 


E not go to impeach the bond, 


The bond is calied indeed, corrupt, but the perſon 


Who pleads it, takes no concluſion of law upon that cor- 
tuption, to avoid the bond; but his concluſion of Jaw is, 
that by reaſon of that bond ſo given, good or bad, the 
= preſentation is void, 


He had very ſerious doubts, he ſaid, whether in ſuch a 
plea, and in ſuch a ſuit in quare impedit, it would be poſ- 
fible, by any plea that could have been introduced, to have 
brought the validity of that bond properly in judgment 
before the court, and therefore with this explanation it 
„ he begged leave to anſwer the 12th queſtion, namely, 
the bond ſtated in the % plea upon theſe pleadings 
muſt be taken to be good and valid, and not corrupt and 
void in law. 

He obſerved, that, in his apprehenſion, the argument of 
the validity of reſignation bonds, and of the validity of 
preſentations, made the conſideration of ſuch bonds, is 
not juſt, If the cafes upon reſignation bonds do really 
conclude nothing to the queſtion upon the preſentations 
under the ſtatute of Elizabeth, they are but ſo much rub- 
biſh thrown over the queſtion, which ſhould be cleared 
away, that the true ground of the queſtion may be fair- 
ly ſtated to their lordſhips' view. 

He was bound to undertake the labour of this work; 
becauſe he profeſſed not to diſturb the caſes upon reſigna- 
tion bonds as far as they have gone, and he mult therefore 
take upon himſelf to diſtinguiſh thoſe bonds from the 
caſe which is now in judgment; and he muſt ſuſtain his 
opinion upon the ſeveral topics, and the ſeveral queltions 
which their lordſhips have been pleaſed to call upon the 
judges for anſwers to, upon the ground of that diſ- 
tinstion. | 

By the ſtatute of Elizabeth it is enacted, that a preſen- 
tation made for profit, reward or promiſe, ſhould be 
void, ( ſee page 4.) Whether before the making this ſta- 
tute the accepting of a profit for a preſentation was malum 
in ſe, at common law, or malum prohibitum by the canon 
law, or lawful by both laws, is not material ; it is now 
malum prohibitum by the ſtatute under a penalty; if it was 
unlawful before, the ſtatute is accumulative in reſpect to 
this penalty of avoiding the preſentation : If it was law- 
tut before, it becomes accumulative ſub modo, and quoad the 
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preſentation, to the extent of rendring it void and un. 
lawful. 


In the caſe of Oldbury and Grezory ( ſee page 14) 
he really though: the j ges miſtook the nature of it; he 
rather took it o be a caſe for the payment of a ſum of 
money, and not a condition to refign ; that caſe was pre. 
ciſely the caſe he ſhould have put; it was a caſe on con- 
dition to pay a fun of money at a day certain; the de- 
fendant pleaded that the money was agreed to be paid 
for the reſignation of the benefice by the parſon, to the 
intent that another ſhuuld be preſented to it, and ſhewed 
that the parſon and the patron, the obligor and the 
obligee, were parties to that agreement; it was therefore 
demanded of the judges, whether upon the contract being 
fimoniacal and againit law, this ſhould avoid the bond! 
The plaintiff demurred, and it was adjudged for the plain- 
tiff, becauſe Simony is not againſt our law, nor is an 
contract or obligation of this kind made void. by any ſta- 
tute in our law; alſo the caſe does not ſhew that the 
money was for any other cauſe than the bond expteſſes: 
'The condition was to pay a fun of money: they at- 
temptcd to aver by the plea whnzt the true conſideration 
was, That caſe has been in modern times treated ſome- 
what haribly; it has been ſaid not to be Jaw, (ſee page 14) 
except it falls into the common error af denying there 
could be any averwent apaiuft the bond, he was ex- 
tremely inclined to sgree ty the Jaw of that caſe, that 
SIMony is not againſt our law, and that there is not any 
cogtract or obligation 424!:!t Simony made void by any 
ſtatute in our law : Such was the opinion of Sir Edward 
C:ke upon the ſtatute. 3 Ii. 153. 

One of his learned vretaren was diſpoſed to think, that 
theſe caſes of refignation bonds have reſolved that they 
are not ſimoniacal within the ftutute of Elizabeth He 
begged leave to obierve, that luch a queſtion never could 
ariie in any of thc caies, becauſe the ſtatute of Eliza- 
teih never could be applied to avoid a bond, but in the 
preciſe Cale in whica it would alſo avoid the preſenta— 
tion; that is, in the preciſe caſe of that bond being 


made the price of the preſentation; becauſe it is in that 
caſe only the ſtatute of Elizabeth operates upon it. He 


thought he may venture to ſay there is not one of the caſes 
extant upon the ijubject of reſignation bonds in which it 
it ſtated preciſely, ſo that the court could conſider it as 


the point in judgment, that that bond was given for or by 
ralon of or as the price of the preſentation z; withoot 
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Law o& Simonp. 
which circumſtance it was utterly impoſlible that the ope— 
ration of the ſtatute of Elizabeth ever could have fallen 
under the conſideration of the court in diſcuſſing the me- 
rits of thoſe bonds, 

It would have been perfectly extra-judicial to have pro- 
nounced in ſuch caſes upon the effect of circuuiſtances 
which did not exiſt in the caſe; and if to any other 
purpoſe theſe bonds are ſaid to be or not ſimoniacal with- 
in the ſtatute of Elizabeth, he confeſſed it was not to him 
intelligible, and certainly not appoſite to the point, in 


order to prove that the cafes upon reſignation bonds may 


be conſidered as having judicially been decided upon the 
conſtruttion of that ſtatute. No caſe that he has ſeen 
proteſſes to have proceeded upon the ground of that 
ſtatute. No caſe has thoſe facts and circumſtances in- 
troduced into it upon which alone the queſtion upon the 
operation of the ſtatute could ariſe, and he doubted whe- 
ther the ſtatute which does not profeſs to avoid the con- 
tract can avoid it by a genera] operation of law upon ſecu- 
rities ſuppoſed io be centred into againſt it, 

What is it in truth that thoſe cafes upon reſignation 
bonds have decided? What have they decided girctt- 
ly or by any fair and realonabl- inference from what has 
been ſaid ?—TIt is fimply this, that it is ile that a 
reſignation bond, if nothing appears to be particularly 
ſtated to the contrary, may nave been eatred into for a 
good cauſe. | 

Three cauſes are ſuggtited, namely, to provide for a 
patron's fon, to fecure refidence, and to guard againſt 
calamities, They have decided in no caſe in which it ap- 
peared that the patron had Hargained for a bond. Atl the 
caſes have ariſen (the caſe o' H and Gray only ex- 
cepted, which does not come up tothe point in queition ) 
upon the face of the condition itſelf. 

He was very ready to admit, that it was extremely 
probable that in every one of thoſe caſes upon religna- 
tion bonds, in truth and in fact, there was a bargain for 
the bond, and that it was, as between the patron and 
obligor of that bond, the price ct his pretentation; but 
it could not poſſibly be intended by the court upon the 
caſe which appeared before hem; wich Cale ar: le ſingly 
upon the ozer of che condition of the bond; fo much as 


the condition of the bond did expretsly allertas the fact, fa 


much the court would dt up; but as (o any intendment 


beyond t which the cen ſtated, when the judges 


look out ſo anxiouſly for Paſibeliiies in order to ſupport 
the to 
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theſe bonds, he need not ſay to their lordſhips they were 
not likely to intend any thing, if it did not appear that in 
truth there was a bargain by which the bound was to be 
the price of the preſentation. 

The caſe of Jones and Lawrence ( ſee page 15.) certainly 
comes extreme]y near to the point, at large, and he thought 
it was the neareſt caſe that could be found. The condi. 
tion of the obligation there recited, that the obligee pro— 
cured the preſentation from the queen, and was to preſent 
Lawrence, pretending, when his own ſon ſhould be 
capable, to procure another preſentation for him: There. 
fore the condition of the band went on to ſay, if Lau- 
rence ſhould reſign, the bond ſhould be void. Now here 
is no expreſs ſtipulation; it is not ſtated, that it was 
for giving ſuch a bond as tnis that Law! ence was preſented ; 
it fails in that point, which is the very point upon which 
this whole qu: ſtion turns, 

The parſon, who wiſhed to object to this bond, was 
obliged to tike the caſe as it flood upon the condition 
ſtated upon the over, and he had not the advantage of any 
argument which ould nave ariſen from the being able to 
aſcertain, that for that preſentation à contract was en- 
tried into, and therefore the bond might be voluntary ; 
and as it did noc conclutively appear that it was otherwile, 
the judges would not intend that it was otherwiſe, and 
ſuch ot j; 2Ctious only could be taken as were conſiſtent 

with its being a voluntary bond, not extorted, and not 
given as the price of the preſentation. 

Thete bonds are fo pregnant with political miſchief, 
that it has been with great difficulty, and not entirely to 
the ſatisfaction either of the lawyers or moraliſts, that 
they have been hitherto ſuſtained by putting a few poſſible 
caſes in which they might be ſuſtained: Determinations 
upon ſuch bonds were not made in the preciſe cafe of a 
reſignation bond extorted by the patron, as the price of 
his preſentation. Determinations in caſes wherein law— 
ful motives may be ſuggeſted for requiring ſuch bonds, 
and for accepting them, will by no means apply to the 
caſe of a direct ſtipulation, even if this were an action of 
d cbt upon a bond. 

In no view of this caſe has he been able to bring theſe 

authorities to bear upon the preſent queſtion, upon this 
ſtatute: In the arguments at the bar, he looked with 
anxiety for the application of thoſe caſes to the bonds in 
queition, from an earneſt defire to conform to the pre- 
vailing opinions on this ſubject; opinions to which no 
man was expoſed to error more than he was, and he has 
revolved 
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revolved this ſubject again and again in his mind; he has 
read the caſes over and over, and he converſed upon them, 
hut he was at that moment unable to diſcover that the 
queſtion upon this F plea is concluded, or is even 
touched by any of thoſe caſes. 

They appeared to him caſes decided upon a different 
ſubject, upon a different ſtate of facts, and upon grounds 
and principles of law, which, if they were well eſtabliſh— 
ed and applied to theſe caſes, had no relation whatſoever 
to the preſent caſe, 

Laying them therefore out of the caſe, the general and 
particular queſtions included in it, are by no means com- 
plicated or entangled ; the ſtatute of Elizabeth was made 
to enforce a very clear rule in the eccleſiaſtical law, that 
preſentations ought to be ſpontaneous. 

To enforce this rule in a moſt emphatical manner, 
the ſtatute has uled words moſt extenſive in their ſigni— 
kcations, which are the drag-net that mult of neceſſity take 
in every thing that falls in its way; the words are, If 
« any perſon for any ſum of money, reward, gift, profit, 
© or benefit.“ (ſee page 4.) theſ” are not technical words; 
whether in fact money, gift, reward, profit, or benefit has 
been received is a queſtion, which when refolved muſt in- 
ſtantly be reſolved in the ſucceeding queſtion, whether 
tie preſeritation made in conſequence of it be or not within 
the ſtatute; there is the word corruptly added, but as applied 
to this ſubjeR, every preſentation which is not grazztuoss is 
corrupt. It is in no other ſenſe that the word corrupt is uſed. 

The queſtion propoſed by their lordſhips would there- 
force depend, in his apprehenſion, upon the fimple pro- 
polition of the fact: Is the poſſeſſion of a reſignation 
bond, profit or b-nefit to a patron ? 

It he agrees to acc-pt it for his preſentation, is it not 
a'fo his reward for that preſentation ? | 

li he exacts it or accepts it for his preſentation z is that 
preſenta.ion ſpontaneous and gratuitaus? which goes to the 
very mariow and ſubſtance of this ſtatute. 

It appeared to him to be a thing extremely difficult to 
have a doubt upon this queſtion ; in point of benefit, in 
every article in reſpect of which the patronage is valua— 
ble, it is marketable, and inflantly becomes more valuable 
and more marketable. 

That a patron only wiſhed to indulge: his caprice by 
turning out a man, becauſe he did nat like his face, or 
had a better motive, that he wiſhed to have an opportu- 
nity of preferring a more worchy man, he could confiie 
in: 'Thcle are caſes that are not, he believed, within ihe 
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ſ.lvoof relief in courts of equity; and yet who ſhall ſay that tien. 

this power is not valuable? Even ſuch a power being not cal af 

tubject to the controul of a court of equity is valuable to page | 

theſe who baveit: The opportunity of providing for a ſon Tt 

or any other particular object of bounty or affection; an to ple 

opportunity ofenforcing refidence or preventing a clerk from preci 

holding pluralitics: If a patron wiſhes to have ſuch oppor— to be 

tunity, it is a benefit to him to have it, if he can have them about 

upon any other terms than by means of making a bargain roll e 

for his prejentation, it is all well; fo far does the nature of wher 

this bond go, conſidered as a mere contract to reſign, but for, © 

what ajl we ſay to the money {ide of this obligation! it is 

he obligor will certainly go the length to. pay the C opin! 

penalty, if he chogſcs to keep the living; this is a benefit im pes 

beyond al! poſiviiity of dgubt; is the chance that the obli— Jof th 

| gor, who may, wil to cleft, worth nothing to the obligee! per!) 
And why is not this chance to be eſtimated, which is ex- Mi ject 

| cellently well adapted to this ſpecies of bargaining it | bliſh 
goes far beyond the idea of a mere alturance; for it is [7 
| exprelied in the condition; it is perfectly option al in the nimt 
| obligor whether he will reſign or pay the money, and it is were 
not in the power of the obligee to compel him in all [eſpe 

events to reſign; ſo that he muſt have this option in his lord 

contemplation at the moment he exaCis this bond; he 1 
muſt know he leaves it to the option of another, and he the « 
[ muſt know that that option, exerciſed one way, puts a tent 
\ round iu'n of money into his pocket, lum 
If the concurrence of the ordinary were neceſſary to in! 
iN | give the reſignation effect, then it becomes a bargain ſot Jan; 
„ a ſum of money upon a contigency which neither party Was 
| can controul. In one word, he that ſtipulates for a re N 
| ſignation bond, bargains for a ſum of money, or for that laſt 
{ which to him is as valuable, and perhaps more valuable not 
| than that ſum of money. Either of them is beneficial W tb 
| to him; both of them therefore equally forbidden by the n 
q ſtatute, This was the opinion he had formed upon the um 
1 bett- conttderation he could give the queſtion upon the ef- 313 
ect of the ſtatute, He {hould feel more uncomfortable Wl 
1 than he did, knowing that he oppoſed the opinions of Pt 
ö learned and able men upon this ſubject, if this reſted per 
| upon bis mere ſpeculation; but this is by no means the | hay 
| caſe; it is an old opinion; the very caſe is put in 2 It \ 
| book, which it is ſaid is not of much authority: He by 
| was not extremely anxious to enquire whether it was by ho 
| great authority or not, with 1eſpect to other caſes, 0 
N 00 


becauſe it has evident marks of authority in this particular 
Xx caſe, and ſuch as ought to entitle it to great conſidera- 
; tion. 
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y that tien. He alluded to the caſe in Ny 22 of Sir John Paſ- 
ig not 441 againſt Clark, The words are, It was, Sc. (See 

ble to page 16). 
a ſon This caſe with the difference of form: Jity that belongs See thir record [ 
1; an to pleadings and the ſtate of a fact in evidence, is the i in the appendix, 
© from preciſe caſe which ſtands upon this record It is laid to“ | 
ppor- to be but a looſe note. It has theſe marks of authenticity | 
them about it; it gives the name of the caſe; it refers to the 
irgain toll amongſt the records in the court of Common Pleas 1 
ureof WT where that cate is to be found; that caſe has been ſcarched | 
„F but 1 for, and has been found cor: eſponding with the roll, as 

n; it is given in the book. It was a caſe in which ſuch an 7 

y the opinion might have been given; for it was a caſe in quare” 

enclit edit, Where and where oh. TK it ſcemed to him the effect 

obli. of the ſtatute of Elixabeihb upon pteſentations could pro- 

igee? perly come in queſtion: It was a caſe in which the ob- 

S ex- ject of the plea was to e{tabl;ſh Simony; it was to eſta— 

g; it E bliſh that a prefentation was void by reaſon of Simony. 

it is He was apprehenſive he might not be able to make 

n the WE himſelf perfectly intelligible to ſuch of their lordſhips as 

it is E were not converſint with the forms of proceeding, in 

in all | reſpect to what he was then going to Hate; ſon of their 

1 his E lordſhips, he was confident, would underſtand him. 

; he | The ſact was, the 3 in that c.ſe pleaded, that 

d he the church became void by the Simony of the parſon pre- 

its 2 iented, and that that Smony conlilted in his having given a 

W {um of money for his preſentation, Having {tated this 

y to in his plea, the defendant then went gu to deny (in the 

| ſot lunguage of the law, to traverſe ) a part of the title which 

arty was ſtated by che plaintiff in his declaration, That part 

1 re- was, that the church became voi by the death of the 

that laſt incumbent. The point to maintain was, that it did 

able not become void by the death of the laſt incumbent, but 

Tor)! it became void by the Simony of that incumbent, opera- 

the ting upon that preſentation, and avoiding it in his life 

the time ; ; upon which the right of the queen to preſent did 

e ef- immediately attach. 

able Id is plain that the matter of this plea, if he could have 

s of proved his fact, 8 have gone to have cſt., liſhed his 

ted pan of the 7 15 upon that traverſe ; becauſe, if he could 

the have ſhewn chat in truth a ſum of money had been given, 

n 2 3 it would have proved that the church did not become void 

He by the death of the incumbent, but by the fimoniacal 

s by preſentation. This is {aid to. have paſted at the trial; 

ſes, be did not give that fact in evidence, that the nreſentation 

ular became yo! 1d by the money, wa: ch was dhe language of 

Ta- his 


ion. 


: 
. 
- 
: 
* 
| 
\ 
» 
: 
: 


220 er — 


e e, le, which when he has done, he may traverſe at his pleaſure 
A 1 any particular fact in the plaintiff 's declaration, 

we hav He did traverie a fact, which happened by accident to 
Ck 4, es have a degree of connexion with the ſubſtance of his 
£0 moe 

177 * 4 plea. T hat was by accident; he might have traverſed 


Howdy V4 that would avoid the preſentation, was juſt as effe;| 


che was at liberty to prove the preſentation ſimonaical in 
58 + es he, any other reſpect that would avoid it; becauſe all thy 
&- 
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his plea, but he gave another fact in evidence, (if this u. 
port has any credit in it) which was, that it was giving, 
not money, but a bond for the preſentation. The giving 
a bond for the preſentation, if the law of the land was, th, 


o be given in evidence to ſupport his ſide of the iſſue, 3 
is proving that the money was given; and he beggel 
eave to ſay, he was not bound to prove the money given; 


plea was mere matter of introduction, which the law te. 
quires; but the ſolemnity of the law requires a man 
ſhould not be at liberty to controvert parts of the title gg 
the plaintiff, without ſtating ſome kind of title in himſelf. 


as well a fact, which had no connexion with the plea 
whatſoever; he was not bound to ſupport the plea: he 
might have abandoned it altogether, and go upon any 
other fact which would prove his iſſue. From this calc 
it appears that he did ſo; not being able to prove money 


having paſled, he reſorted to another matter, to ſhew the 


ſignation was given for it; and chief juſtice Hobart, a 
very able man in his day, and three other judges (if this 
was, as he preſumed it, a trial at bar upon this iſſue) 
were then of opinion, that the patron preſenting under 
an obligation, that the preſentee ſhould reſign when he 
would, upon three months warning, was Simony ; and in 
truth, the queen's preſentee remained in paſſeſſion of the 
benefice; he therefore ſupported his ſide of the iſſue, and 

was ſucceſsful. | 
That is ſuch a confirmation of the truth and credit 
of this report as is not to be thrown away, by any ob- 
ſervation upon the particular credit that might be due 
upon caſes leſs authenticated to the particular reporter. 
He who aſſerts, that the poſſeſſion of ſuch a bend is not a 
benefit within this ſtatute, ought to define the words of 
the ſtatute, and ought to aſſian the reaſon for narrowing 
their import. Tha: an advowlon is, by the law of Erg- 
land, properly a patrimonial intereſt, aſſignable, valuable, 
and faleable, he was very ready to admit; Jet it be re- 
membered then, that it is property which is valuable, 
aſſignable, 


this re. 
giving 
Slum 
IS, that 
tual 
ue, as 
begget 
elven ; 
ical In 
| thit 
aw re- 
1 man 
title of 
mſelt, 
eaſure 


ent to 
of his 
verſed 
e plea 
a: he 
n any 
s Cale 
noney 
the 
of re- 
art, 2 
if this 
iſſuc) 
under 
en he 
nd in 
of the 


„ and 


Tredit 
y ob- 
e due 
orter. 
not a 
ds of 
wing 
Eng- 
1able, 
Ie fre- 
able, 
able, 


' Law of Simony, 


aſſignable, and ſaleable. What are the circumſtances 
that will affect this pfoperty, and will make it more va- 
luable? When a bond of reſignation upon this property 
comes to be a point that preſſes, let us not endeavour to 
ſhift our ground becauſe it preſſes. 

The only clauſe of the act of parliament from which 
an argument was ſuggeſted, by one of his learned bre- 
thren, in the courſe of the diſcuſhons upon this ſubject, 
is the 8th ſection of the ſtatute, which provides, that no 
man is to exchange a living for a benefit; and then, in 
the largeſt ſenſe of the word benefit, it might be ſaid, 
that he who takes a better living in exchange for a worſe, 
takes a benefit. Thar it cannot be a benefit within the 
ſtatute is impoſſible; if it was, there never would be 
any exchange. He has thought again and again upon 
that clauſe. 
ſomething in addition to the value of the thing exchang- 
ed, It means the ſame as it means in the hrit clauſe, 
ſomething in addition to that ſatisfaction which an ho- 
nourable patron derives from the conſciouinels of having 
preſented a proper man, and having provided for a man 
who ought to be provided for. Reſpecting exchanges, 
neither can be conſidered in the conſideration of law, 
as either better or worſe ; for they are, in the eſtimation 
of thoſe that make them, properly equal, however other 
men may differ upon it. 

A living in the air of Perkfhire may be reckoned an 
equivalent for the difference of an incumbency in the 
hundreds of E. That is a fair argument. Each man 
throws into his ſcale circumſtances which eſtabliſh a 
perfect equilibrium in cafes of exchange between parties, 
In a caſe where there is not a ſingle ſhilling paſſing, if 
there is any other extrinſic benefit whatſoever, to the 
ſmalleſt amount, it is made a part in the confideration of 
ſuch exchange :— There is no queſtion upon this act of 
parliament, ſuch exchange will be void, 

There was a caſe cited by one of the learned judges, 


of a penſion upon a reſignation (ee page 77.) ; a little con- 


lideration will ſhew that caſe cannot apply. That 
was a caſe before the ſtatute, and perhaps it was then 
lawful to create penſions upon reſignations ; but the act 
of Eliz. was intended to regulate that practice, and any 
Cale before the ſtatute will not apply to any argument 

drawn from it, to affect the conſtruction of the ſtatute, 
Why ſhould the judges wiſh to narrow the operation 
of this remedial law? Without reſorting to the canons 
H or 


He agreed that benefit there muſt mean 
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or wiitings of the eccleſiaſties, without travelling to Romy 
or Geneva, for notions of Simony, we may find in Our 
books, that the te ffic for diſpoſitions of vacant benefice: 
is {ſcandalous and odious; this ſtatute was made to pre. 
vent it; the form of theſe bonds facilitate to a very great 
degree that buying and ſelling of benefices, which biſhop 
Cilſen ſays they were introduced for the purpoſe of ef. 
fecling. 

Ahe legal hiſtoty of thoſe bonds ſhews how generally 
they have been uſed for that purpoſe. The caſe of 
11:ech and Gray is rightly determined, when the public 
avowed object f, it was to {eil the preſentation upon a 
Vacancy; it was a plain violation of the law and of 
decbrum. 

Nr. juſtice Pavel, who ſupported theſe bonds, ſaid, 
that the common ule of them was to have the money, and 
be declared his opinion to bo, that if the judges had fore- 
{cen the miſchicf of them when a: ft they held them good, 
they would have been of another opinion. (See page 19.) 

Theit lo; olkips were now called upon to lay down 
a rule of con{truction upon this ſtatute, which muſt have 


" N important e {fe ck upon theſe bonds; a ſair Oppol- 


a1ty preſented itſelf for checking a very growing evil, 

Their lordſhips, he faid, called upon the judges for 
their advice and opinions upon the ſubject, and he held 
it was the duty ot the Jt udges ſo to ex pound t the ſtatute 
2s io advance the tremedy provided by ir. The judges 
mould advance that remedy, by adhering to the plain 
meaning of the moſt plain Fneduibaent words in the 
{rgifo language. If a bend of refiznation, given to the 
pation, be not a benefit to him, he was 1 to gueſs 
what ſhould be a benefit to him. If preſenting to a 
benefice, upon ſuch a bond, does not avoid ſuch a preſen— 
tation, it ſeemed to him, that a moſt wholeſome law 
became a dead letter, 

From what he had taken the liberty to ſubmit to their 
lordihips, his anſwer to fix of the firſt ſeven queſtions 
would be unneceſſary to give more at large; he ſhould 

only ſtate, that he was of opinion, upon the frſt queſti- 
en, that an agreement made, c. (See page 71.) 

In anſwer to the ſecond queſtion, that it, Cc. (Se 
page 71.) 

o the third queſtion. (Ses page 71.) 

To the fourth queſtion n. (See page 71.) 

To the fixth quettion, that a bond given by an 1n- 
cumbent, on a benefice with cure of fouls, to the patron 

thereof, 
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thereof, in the ſum of 30091. defesſible only by ſuch 28 
as ſtated in the fifth queliion, to be done by the ordi- 
nary (aſſuming for the preſent, that the ordinary is not 
obliged to accept the reſignation) is a bond for the bene- 
fit of the ſaid patron, in ref; i to the contingency, 
which ſuch incumbent cannot controul, 

To the ſeventh, {See page 7 8 

Upon the ſecond plea three other queſtions remained 
to be conſidered. He agreed that the excuſe ſtated by 
the right reverend prelate in this plea is no: ſufficient in 
law. The matter of the plea is there pleaded as the 
ſentence of an eccleſiaſtical 5ud ge, and as ſuch, it is not 
ſtating any ſpecific ground of unſitneſs, by which their 
lordſhips could judyze of the undue jialluenee: power, and 
controul, which is the only vice in this pica imputed to 
the bond; it is wholly indeterminate; and he held the 
unſitneſs of the cleik of the defendant in error in the ſe— 
cond plea is not alledged with fuſtci:nt certainty, and 
the plca is not ſuſſicient in law to bar the defendant in 
error from maintaining his action, and the unfitneſs of 
the plea in the manner ſet forth is not traverſabie, 

ile forbore to enlarge upon theſe queitions, becauſe it 
being ſo neceſſary for him to hive tie ſupport, and hav- 
ing it, of all his learned brethren, ugen the effect of this 
plea, he was ſure he ought not to think of tik:ng up any 
more of their Jordthips* time after having treſpatled o 
much upon their paticnce, 

Mr. juſtice Nares ſaid he rofe to give ſimply his an- 
{mer to the ſeveral queitions that have been propoſed to 
the judges, and to ſubmit his re: afons to their lord! {nips 
but in ſo doing he would not be underftood, in giving 
his reaſons, to be endeavouring to follow his learned 
brother (baron Eyre) from whoſe opinion he happened 
in ſome degree to differ, or to endeavour to anſwer every 
article he his gone through; but he ſhould fabmit the 
parts, as he had reduced them into writing, and in that 
method in which they appeared to him they would be un- 
der ſtood in the beſt and cleareſt light. 

The firſt queſtion ie, whether, Ec, (See pare 628, 

This queſtion ariſes upon the coultruction 5 the 
ſtat. of the ziſt Queen Elizabeth, which was made ex- 
prefsly for avoiding Simony and corrupt preſentations: 
The words by which perſons are prohibited to take are, 
For money,“ &c. (See page 4.) from whence it is plain, 
that the word corrupt is the word which relates to every 
word before ſpecified : money, reward, gift, profit, be- 
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nefit, Se. therefore the queſtion is, Whether this bond 
is . or within the intent and meaning of the fa. 
tute ? 

To determine this queſtion, it was not neceſſary for 
him to ſhew how far Simony was or was not an offence 
at common law, but he could not help ſaying, notwith- 
ſtanding the caſe that has been mentioned out of Moore, 
(ſee page 14.) he ſhould think it was an offence at com- 
mon law, becaule it is ſo expreſsly determined in Croke 
Charles 361, (ſee page 4.) in which that caſe in More 
is totally contradicted. But the queſtion is, Whether 
this is a corrupt agreement by this Ratute ? which i is 
certainly a common law queſtion ; and indeed, Sir Simon 
Degge, ſpeaking of the canons before the ſtature, ſays, that 
ſeveral of them were never put in execution, though in- 
tended to make ſuch contracts for the payment of mone 
void. He ſays the canon of Othobon was of as little effect 
as the other, as to making the contract void, which was 
only determinable at common law. Then, why does 
this ſtatute provide zgainft money, reward, gift, profit, 
or benefit arifing to the patron for or in reſpect of ſuck 
preſentation? By this he underſtood, it was either 
money in groſs to be paid, annuities to be granted, either 
to the patron or ſome other perſon ; either a total or par- 
tial exemption from tithes, or other profits belonging to 
the living, not the reſtitution of the living itſelf ; they 
were matters collateral to it, or ariſing immediately out 
of the proiits of that living. | 

He ſaid it was laid down in all our law books, and as 
early as the 24th of Edw. 3d, that preſentations are in 
the cye of the law of no ſort of benefit whatever, The 
patron therefore may preſent, becauſe he cannot have any 
profit; or, to take the words of an old book, which ſays, 
a preſentation is no profit to the patron, but only a prehe- 
minence ; for the parſon has the profits, and if the patron 
takes them it is Simony. (See page 2.) And that is tran- 
ſcribed into the 3d Inſtitutes, 156. He ſays, that no 
intercit or profit can be made of it. He ſhould endea- 
vour to explain the word benefit, in the firſt clauſe of the 
ſtatute, by ſome words uſed in another part of the ſtatute, 
which his brother who ſpoke laſt has alluded to. That, 
he apprehended, was thc trueſt rule of conſtruction ; of 
every deed or ſtatute you are to take the words fairly, one 
with another, and from thence form that ſort of con- 
ſtruction to make both intelligible. In the 8th ſection it 
is ſaid, if any, c. (Set page 6.) A caſe had been po 
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and he owned it {truck him : Suppoſe, that a living was 
exchanged that was double the valuc of another; that is 
certainly a benefit accruing to the other incumbent ; 
now can it be conceived that this is a corrupt benefit 
within the ſtatute; but this benefit, it is manifeſt, is 
not mentioned in that part of the ſtatute, What reaton 
is there for ſaying there is a benefit ariſing to the patron 
from having the living itfelf returned? Jo this purpole 
it is to be conſidered as none; beſties, the practice of 
giving theſe bonds appears to have prevailed before the 
ſtatute. 

The ſecond queſtion is, whether, c. (See page 69.) 

He conſidered this together with the feventh queſtion, 
which ſeems to depend upon the ſame reaſon, there being 
no other difference than, that the ſecond queſtion men- 
tions ſuch agreement, and the ſeventh mentions ſuch 
bond. | 

He was of opinion, that neither the agree nent nor 
bond entred into for ſuch purpoſe as ſtated in nis caſe, 
would make the preſentation void. 

It may perhaps be exceeding difficult to point out the 
reaſons upon which general bonds of reſignation were 
originally held good. Many reaſons may be ſuggeſted ; 
amongſt the Teſt he mentioned that ſuch a bond was 
never conſidered in a criminal point of view, where par- 
ticular people, as the (ons or relations, or particular friends 
were intended to be promoted upon a reſignation, he would 
ſuppoſe that the patron, at the time he gave his living 
to the incumbent had a great number of children, one 
perhaps he intended to bring up to the church, They 
were of that age at that time, he could not tell which it 
may be that may live to be old enough, or if he lived, 
how far his capacity may enable him to take upon him 
that ſacred function; and there may be other things to 
prevent it ; and therefore it is impoſſible to ſpecify which 
particular child it ſhould be aſſigned to, If he has in 
his eye a relation amongſt others, he cannot perhaps point 
out that particular relation. Another thing, he could not 
tell in what part of his life he may by his behaviour of- 
fend or act contra bonss mores ; or there may be other in- 
cidents ; the incumbent might go and leave his church far 
too long a time, therefore reſignation bonds may be conſi- 
dered as having ſome little foundation at the time they 
were originally entred into. 

But that ſuch bonds have been held good, appears f om a 
regular train of caſes in law and equity tor nzar two 
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fate. Ile was conſident no preſentation was ever made 
where the bonds were not the conſideration of the pre. 
ſentation; for if they were given before, it certainly muſt 
have been fo, and if given after, it muſt have been in 
conſequence of ſome promiſe before the preſentation, or at 
leaſt in contemplation of the parties; and the ſubſequent 
execution of the bond ſhews que anino, the intention, and 
upon what terms the parties preſented and the clerk ac- 
cepted : res i loquitur. 

To ſhew there was no ſuch diſtinction in law or equi. 
ty, he would only mention two caſes, though many more 
might be found upon examination upon record. The firſt 
is the record of Heſteth and Gray, which he had exa- 
mined, and if ever a bond appeared to be in conſideration of 
the preſentation, it does in that caſe, It ſet forth upon the 
record a corrupt communication, and it is ſtated fully 
upon the record, what the agreement was, and it was befere 
the preſentation, Then comes the preſentation itſelf; 
and that in purſuance of that agreement the preſentation 
was made; and the record ſet forth, that afterwards 
upon the ſame day, in purſuance and completion of the 
corrupt agreement, the bond was executed; that bond 
was determined to be good in law. He then mentioned 
a caſe in 2 Chancery Reports, 398, Durſlan v. Sands (lee 
page 18.); where the bond was held gonad. For theſe rea- 
ſons, to the 1it, 2d, 4th, 6th and 7th queſtions he gave 
his opinion in the negative. 

As to the 11th queſtion, whether, Sc. (/ze page 69.) he 
thought the excuſe not ſufficient. 

The 3d queſtion is, whether, &c. ( ſee page 69.) He 
could not think this was a benefit within the intention 
of the ſtatute : Certainly no parſon will give a bond in a 
greater ſum than the value of the living, but with a de- 
termination to reſign that living according to the bond; 
but if this penalty is ſtated merely as the reaſon to 


enforce the retignation, he apprehended the patron, 


if the incumbent refuſes to reſign, would be very far 
from having a benefit; becauſe he took it for grant- 
ed, and io this is conſidered, that he would rather 
have the bond, or agreement, or covenant, be it what it 
will, ſpecifically performed, than have recourſe ta the mo- 
ney; tor the living itſelf, to anſwer the particular pur- 
poles for which he receives it, may be of much greater 
benetit to his family than the ſum of money, if paid as 2 
penalty, and which he could never deſire to have recourſe 
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to, but when he failed of the ſpeciſie performance of the 
bond; he took it, that was not ſuch a benefit as would 
avoid the bond, 

As to the 5th queſtion, he begged leave to decline give 
ing any anſwer to it, 

With reſpect to the 8th queſtion, whether the unfitneſs, 
Sc. (ſee page 69, ) he agreed with all the judges, it was not. 
Simony, like all other crimes, ought to be particularly 
pointed out, and ſhewn to the court by facts that conſti- 
tute that offence ;z they muſt be ſet out in ſuch a manner 
as they can be denied, or elſe it is impoſſible there can be a 
trial upon them, and therefore he thought it was not ſuf- 
fciently ſet forth. | 

As to the gth queſtion, whether, Ec. (ſee page 69.) he 
gave the ſame anſwer to that, which all his brethren had 
done, namely, that it was not. | 

As to the 1oth queſtion, whether the unfitneſs in the 
2d plea ſet forth be traverſable, he was of opinion it 
was not; becauſe the unfitneſs alledged is only by way 
of inference or concluſion, and the principle of pleading, 
is, that no inference can be traverſed ; it is fo laid down 
in 11th Coke. 

As to the 12th queſtion, whether, &c. (ee page 69.) he 
had already given his opinion at large upon the other 
parts of the caſe; he ſubmitted to their lordſhips, it was 
unneceſſary for him to give any further anſwer to that 
queſtion. 

Mr. juſtice Milles obſerved, that, as he had already 
heard the opinions of all his brethren in the anfwers that 
were given by them to the queſtions propoſed by 
their lordſhips, he ſhould endeavour to be fhort, 


and refer to the arguments cited by them, as what 


he had to ſay has been ſo much better ſaid by them; 
but he wiſhed to anſwer thoſe queſtions as nearly as he 
could, 

As to the firſt queſtion, he anſwered, admitting ſuch 
agreement to be a benefit to the patron, it did not 
follow, that ſuch benefit is within the act gift Eliz. 
c. 6. ſec. 5. 

To bring it within that ſtatute, he apprehended the a- 
greement mult be corrupt ; the ſame ſtatute ſpeaks of it as 
a corrupt, cauſe or conſideration ; if an agreement be made 
uſe of to corrupt purpoſes, the benefit ariſing therefrom 
is ſimoniacal, and the contract void: Otherwiſe it is a 
pure and innocent contract: One of his bre:hren men- 
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tioned a clauſe in the ſtatute in ſection 8, with reſpeR to: 
living, waere it is lad, If any incumbent Sc. ( ſee page b.) 
he never _ theie exchatiges were looked upon to be 
hmonizcal, w.thin the meaning of this clauſe; and yet 
the clergiman is benefited by the exchange z but the 1 
nefit mult be tainted with ſome ſpecies of turpitude, t 
make ic corrupt or fimoniacal. He knew no other hy 
cf Rong out the meaning of tne Jegiſlature than by 
con fr ing one clauſe by another, and the Sth clauſe i; 
expiatnes by the Stn. He owned the air of Berkfhire i; 
more ſalubfious than the hundrecs of Een, (ſee page 97.) 
but that would be but a poor ſatisfaction for a poor cler. 
gyman to give up aliving for one much leſs valuable than 
his own. 

Suppoſe a man preſents a clerk to a living, and take; 
a bond from him with a ſpecial condition to refign in 
favour of his ſon when he comes of age to take holy or. 
deis. From this bond the patron acquires a benefit, he 
acquires the means of providing for one of his children, 
to the eaſe of himſelf and the reſt of his family; yet 
this benefit is never conſidered Wühin the mcaning of 
the ſtatute to avoid the preſeniation, nor has the bond been 
held upon that account void, as it would be by conſiderirg 
the ſtatute as a prohibition of all ſuch bonds. Lord 
Felt, in the caſe of Bartiet and Viner, lays down as cles 
law, that Sc. ( /-- page 19.) for theſe reaions, he thought 
they were not a benefit within tne meaning of the ſkatuic, 
and therefore the Nay Bee on upon fuch a bond, is not 
void. 

This brought him to the 3d queſiion ; the anſwer to 
which depende d in à great meaſure upon the reaſons tht 
he had given in never to the former queſtion : If a bond 
15 made uſe of to ſecure the teſig nation at re queſt, it 13 
not to ſecure a cer apt benefit to the anon: duppoſe 1 
bond for a leis ſum than the value of the preſentation, 
and it ſhould be merely for the purpoſe of getting the 
money, and not to procure the reſignation; this wall be 
conſidered as taking a bond for a corrupt benefit to the 
patron, and the bond weuld be void; this would 
a grots 2v4ie of the bond, and ro mois nor leſs than 2 
direct ſale of it for pecuniary and ſimonlacal conſidera— 
tions, and where the intention of the obligor and oblice? 
appears to be ſuch, they have always pee yy void; 
therelore he contidered inis 2s not a bond to ſecure 2 
nefit to a ratron unleſs an improper uſe had been m- 
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pect to: As to the fifth queſtion, he defired their lordſhips' in 
page b. eulgence not to anſwer it, for the reaſons given by both 
n to be Lis brethren 3 it is a new and an undecided cate : though 
and yet ſomething was ſaid of the marchionels of Rockingham” 8 
the be. AF reſpecting it; (ſee page 46.) but he meant to give no 
ude, t9 opinion upon the ſubject. 

her way L He begged leave to ſubmit to their lordſhips one poſ- 
Nan by E ſible caſe. By the law of Jreland no perſon there can 
1 3 have any biſhoprick until he has teſigned all his prefer- 
/bire i; 


ments. If the ordinary refuſed his reſignation, would 


. 97 0. the patron be compellable to withdraw hia preſenta- 
r cler. ö 
ee . to the deb gveftion, (/e# page 69.) Suppoſe the 
| biſhop was not compellable to accept the reſignation 

d takes (which he by no means admitted) the bond was good, 
ſign n according to the doctrine laid down by the court in 
ioly or. Heſteth and Gray, and the obligor is bound to ice it per- 
efit, he W formed. 
hilcren, BH If the ordinary refuſe the acceptance of the reſignation, 
ly; yet ke ſhould rather think, it was upon ſome corrupt pur- 
ning of pole, which he had diſcovered, that would vitiate the 
nd been whole; therefore, he gave his negative to the ſixth and 
ſiderirg ſeventh queſtions, 85 N 

Lord To the 8th queſtion: There is no ſpeciſication of 
as Clear undue influence in the plea; it docs not contain fſuffi- 
Ugh W cient certainty ; ; therefote, he would not travel at large 
ſtatuic, 4 through the caſes. There is Speciz's Cale, in Stu Cote. 
is rot Tune biſhop is the molt proper judge of hereſy and 

F ichiſm, 

(wer to Bl He cited a caſe from the year book of Hen. 8. where 
ns Out = - plea was held too general, and no certain iſſue could be 
2 bond . taken upon it ; and "the caſe of the biſh: 1p of Exeter and 
„ie, in Shorwer”s Parliamentary Caſes, 88, (ſee Page 40+) 
bpoe 1 BE where the plea was, the clerk was minus ſuffictens in litera- 
Nation, ra; that plea was allowed; the reaton aftgned ſcents 
ng the to de, as it reſpected the ſufficiency of literature, it Was 
will be a matter entirely ſpiritusl, and not temporal, Nothing 
to the can be more uncertain than the plea of undue influence 
ald ee againſt a common law contract, without ſetting out what 
than 2 It was that was avowed to be the point to cauſe that 
ſidere- undue influence: According to the Articuli Cleri, that 
obligee muit be a reaſonable cauſe, which muſt be ſpecially al- 
void; ſicned, for caaſ daga & incerta non eff ratienabilis. 
7 As to the ninth, tenth, and elevenih queſtions, for 
age 0 the reaſons before mentioned, he appreacnded the plea 


Was no bar to maintaining the action, and the unfinefs 
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of the plea therein ſet forth is not traverſable, and th, 
excuſe alledged upon the record for not admitting, iy, 
1 . and inducting the clerk, is not ſufficient in 
aw. 

This brought him to the ſolution of the ſecond, fourth, 
and twelfth queſtions, which contain the two prext 
points; firſt, Whether the bond is good and valid in lay? 
Secondly, Whether the preſentation made in conſequene 
of it, is not void ? 

As to the firſt point, the bond ; ſuch general bonds of 
reſignation have been ſupported by authorities from the 20 
| of the 31ſt Eli. down to the preſent time; therefore, ht 

| ſhould content himſelf with ſaying, ſuch bonds of refig. 
nation are good. He paſſed over the caſe in Ny, (jy 

page 16.) his brother that ſpoke laſt has given a moſt cot. 

| rect note of that, which ſhews it could not be any thing 
| more than an obrter dictum of lord Hzybart, or ſome of the 
| others. Bclides, in the two laſt caſes of Peele and the 
| | counteſs of Carlifle, in Strange 227, (ſee page 22.) and 
in Heſteth and Grey, (ſee page 22.) the court would no 
ſuffer the validity of thoſe bonds to be argued : moreover, 
advowſons are a ſpecies of real property continually 
bought and ſold for money, the law allows they ſhould; 
if they were to be overturned, and general bonds of re- 
ſignation were in all caſes to be declated void, thoſe would 
become leſs valuable in the hands of the purchaſer. For 
5 thoſe reaſons which had been given by his brethren, 
8 he was of opinion the preſentations upon ſucn bonds are 
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{ not void. He always had a leaning againſt bonds df bo! 
| reſignation: No man was a greater enemy than himſclt or 
1 | to them, when any improper uſe was made of them, 
Reſignation bonds haye been compared to marriage ob 
F brokage bonds; nothing can be more diſſimilar. It bo 
| | is allowed bonds of reſignation may be made uſe of, WR H. 
| whereas marriage brokage bonds are againſt the laws pl, 
; both human and divine: and a corrupt agreement by th 
| undue influence to join perſons in matrimony, who are an 
| in every reſpect unfit for one another, is void. Shower: qu 
Parliamentary Caſes 76. (Ste page 25.) The ſame law 
| holds with reſpect to bonds for part of a lady's fortune; to 
5380 they are fraudulent, It was argued at the bar, whether ty 
By a bond of reſignation given by a judge to reſign, be good. 
*s If given to any body, it muſt be to the king; it would 01 
ö be bad, as it would be contrary to the act of K. Mi. yi 


IM which ſays that the appointment of judges ſhall be quan 
3% diu ſe bene geſſerint. The reſignation of a biſhop is in- 
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practicable upon two accounts : His conſecration and the 
ſeat he holds in this houſe, In ſhort thoſe appointments 
are the ſame as the land-marks of the nation ; they muſt 
be ſupported: But theſe general bonds of reſignation 
have been always ſupported by the unanimous voice of 
the courts below. He concurred with his brethen, and 
he may ſay they all concurred, in conſidering theſe 
bonds of reſignation as good. 

This brought him to the laſt head of argument; if the 
bonds are good, whether the preſentation will be void, It 
has been ſaid, this is a new caſe, and although the bond 
may be good, the preſentation may be corrupt and void 


in law, as being made in conſideration of entring into 


that bond. The caſes make no diſtinction, whether the 
bond is given before or after preſentation, as appears by 
the preſentation in the caſe of Babington and Mood, (ſee 
(ſee page 18.) and 
Heſkuth and Gray, ( fee page 22.) in the latter caſe the 
pleadings were in ſubſtance, though not in precife terms, 
the ſame as in the preſent caſe, One of the pleas is in the 
ſame words, as the 2d plea is here. It is ſaid this comes on 
upon a quare impedit, and not in an action; he could not 


| put the biſhop in a better ſituation than the obligor of 


the bond. The ſame law that binds the one muſt bind 
the other. The biſhop has not in his plea ſuggeſted any 
canon or eccleſiaſtical Jaw upon which he juſtihes his 
refuſal: If the agreement is corrupt, he may refuſe; but 
if it is not corrupt, he could not think the refuſal of the 
clerk is right; and what ſhould bind the obligor of the 
bond ſhould alſo bind the biſhop, if that ſhould be good 
or bad. 

He ſhould only beg a few minutes longer to make an 
He ſearched in the 
books and did not find any preciſe definition of it. 


| He ſaw nothing in this agreement appearing upon the 


pleadings that is corrupt; therefore he was of opinion 
the preſentation in conſideration thereof is not ſimoniacal 
and void, and that was his anſwer to the 2d and 4th 
queſtions propoſed by their lordſhips. 

Mr. juſtice Gould ſaid, that in ſubmitting his anſwers 
to their lordſhips, he ſhould take into conſideration the 
two laſt queſtions, firſt. 

He then ſtated the firſt plea, and ſaid, he was of 
Opinion, the bond was good and valid, and not corrupt and 
void in law, The fecond plea ſtates, &c. (See page 39.) 

| | hat 


109 


110 Law of Simony. 


What ſentiments he might have entertained in this case 
was of very little importance then; and though hi, 
Opinion before any determination had been piven upon 
theſe bonds might have been different, yet, in that caſe, 
he ſhouid have had great difficulty to have condemned 
them. He thought it would be againſt the ſpirit of the 
common law to preſume any thing bad, which can bear z 
different conſtruction, and where it can be applied tg 
good purpoſes, to preſume it intended for bad. That 
is the amiable temper of the law of this country; but 
however that may be, if the caſe was new, howeve; 
ſtrong an inclination he might feel for it, he had ng 
right to indulge that wiſh, The long ſtring of de. 
terminations of ſuch bonds being good is the ſettle{ 
rule of Jaw, and can only, in his opinion, be changed 
by the legiflature; but that courts are bound by it, and 
not at liberty to depart from it. Courts of law are to take 
the law, and Celiver it as they find it in the books: They 
-annot be at liberty to depart from them; and it would 
be attended with extreme danger to the community, and 
a ſource of the utmoit confuſion and injuſtice, if they 
did. 

Caſe of White Upon this principle, a cauſe was determined in this 
— 2 5 hs the houſe laſt ſeſſion upon a writ of error from Ireland. He 
Appendix. would moſt gladly have given his opinion in affirmance 
of that rule which was contended for, but the contrary was 
become alaw. Though the mind of a judge may revolt at 
it, he muſt ſubmit to what is the ſettled Jaw of the country, 
By the law of the land, he meant the general cuſtom of 
the kin2dom common to all, which is formed of the 
known and repeated determinations of courts of juſtice, 
that create that rule for their ſucceſſors, and which the 
latter have no right to depart from, The people have 
an intereft in them, and the courts of judicature are, a 
he may expreſs it, truſtees to preſerve them invariable 
for their benche, 

This opinion in the preſent inſtance was controverted, 
and the note of a book was quoted for it, of one Ny: 
The words are “ It was ſaid by the court, Sc.“ Ser 
page 16. | 

This caſe has already been cited very accurately by 
one of his learned brethren; but upon inſpecting the roll. 

it appears, that the vacancy, as alleged by the plaintif 
in his declaration, happened by the death of one whom 
he preſented, The defendant was preſented by the king; 
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the plea was, there was a corrupt agreement againſt the 
tat. of Elizabeth. He (Vir. juſtice Gould) then fLited the 
lea from the roll. The plea was denied, which is 
called traverſed, in law, and it was inſiſted the vacancy 
happened before the death of the late incumbent, and 
upon that the iſſue was joined. It ſeems extraordinary 
to ſuppoſe, that upon this pleading any other corruption 
than that mentioned in the plea could be given in 
evidence. He knew it to be the opinion cf perſons 
eminent in the ſcience of pleading hat it could not be 
given in evidence; becauſe if you tate one thing, that 
ie, that it is a void preſentation, becauſe a ſum of money 
was paid, and when you come to the trial ſhould be 
zumitted to give in proof a general bond of reizgnation, 
it would be conſidered as a trap and ſnare, and to ſur— 
prize the plaintiff. 

In a book called the Complete Incumbent, publiſhed 
under the name of Vatſon; but, as he underſtyuod, a very 
able lawyer was the compiler of it, Mr. Penn the re- 
corder of Vert, notice is taken of this note from Nay, 
that the record had been inſpected, and did not agree 
with that note. That in ſubſtance is ſaid by Haiſen. 
Then the fair argument was, that the incumbent who 
was dead had given a ſum of money; it was therefore 
void by the ſtatute; it was Covnright Simony in the 
very teeth of the act of parliament, He was never parſon 
properly, land therefore the avoidance did not hapnen 
dy his death; therefore upon his paſſage it was merely, 
2S has been already ſaid to their lordth ps by his bre- 
tiren, an obiter dittum upon which no ſtreſs could be 
laid, | 

In the caſe of Babington and Tod, ( fre page 16.) 
which had been fo often mentioned to their lordinips, 
there was no doubt, but that was a genera: bond of 
teſignation without any kind of recitz! whatſoever, 
otherwiſe than upon the agreement. That likewiſe 
paſled in judgment in the Aug?s Benòb, and was after— 
wards unanimoully confirmed by the cight other judges; 
In the caſe of Jones and Laterence in the 8th king James, 
(ſee page 15.) it appears upon the record itlelt, that the 
condition of the bond is not 2gai{t lav, for a man may 
bind himſelf to reſign for good and valueble reaſons with— 


— & 
Gut any colour of Simony; but Paſchal and Clerk was fo 


unfortunate as not to have the leaſt notice taken in it 


of that which happened ſeven or eight or ten years ſub— 
| ſequent 
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ſequent to it; and he thought that no weight could be 
laid upon that paſſage in NVoy. 

With reſpe& to the ſubſequent reſolutions their lord— 
ſhips had heard at the bar,. what a multitude of them 
there has been. It is ſaid in 2d Keble 446. that theſe bonds 
had been adjudged good above a dozen times (ſee page 17.) 
he had a manuſcript which contains a report of the fame 
caſe where the expreſſion uſed by the court is: It has of. 
tentimes been reſolved that theſe bonds were good. That 
is not all; but Mr. juſtice Blincow in 12 Med, ſays, he 
had heard from Twiſden, that they had been held good 
twelve times, which correſponds with the expreſſion in 
Keble, It was conſidered to be ſo firmly ſettled that it 
was not permitted to be argued again, but conſidered like 
diſputing firſt principles, which were fo ſettled they 
ought not to be queſtioned. From all which he con- 
cluded, that the bond was good and valid, and not corrupt 
and void in law. 

To the 11th queſtion, whether, c. (ſee page 69.) he 
anſwered in the negative: the bond itlelf is not void, 
He relied upon the opinions already cited to their lord— 
ſhips, and as to the allegation that it is corrupt, ſimonia- 
cal, and againſt law, that the preſentee ſhould give a bond, 
he held the allegation to be perfectly immaterial, as it does 
not mention and ſet forth the facts, by which it appears 
that it is void. Lord Coke in 2d inſtitutes ſays, it muſt 
be plainly ſet forth in a plea upon a guare impedit, and he 
tells us how the plaintiff may diſpute it and put it in 
the courſe of trial, It is not enough to ſay it is ſo, but 
it muſt be thewn how it is ſo. It is objected, that it was 
a price, the conſideration of the preſentation ; and herein he 
differed from all the numerous caſes that have been ad- 
duced, It has been ſaid thoſe caſes have all been upon the 


ſimple ſtate of the condition itſelf entred upon record, and 


the demurrer made to it. There might ariſe trials upon 
iſſues, ſuch as controverting the requeſt, or the offer of 
the reſignation, and therefore it has in form never been 
ſet forth that the bond was made uſe of as a conſidera- 
tion of the preſentation, One man executes, and another 
accepts a deed, that is the motive and conſideration to the 
tranſaction; therefore the expreſſion of the conſideration 
in direct terms ſecms to make no kind of diverſity : The 
rule of Jaw is expreſſio eorum gue tacite inſunt nihil operatur. 
If the tranſaction itſelf imports the motive and con- 
ſideration, it is preciſely the ſame thing as if alledged - 
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direct words: But if there had been corruption at bottom, 


jt might in the caſe of ſuch a condition be averreJ., We 


are told this in the caſe of Jones and Lawrence, { ſee page 
15.) The book ſays it was alleged, that it was for cor- 
ruption and Simony the bond was given, and therefore 
againſt law ; but as this caſe is, there does not appear 
any cauſe for adjudging it Simony, He took this to be 
ſound law, and that which was known at that time, and 
long before, as ſettled law; and he believed it now was 
pretty univerſally underſtood in 7//tmin/ter- hall to be 
perfectly neceſlary to ſhew a corrupt condition in order to 
make it void, This condition ftanding in the way 
it does, and the preſumpton being in its favour, the 
averment might be made explanatory of the true intent of 
the condition. For theſe reaſons he held it, that there 
was nothing material to excuſe the refuſal ſhewn by 
this plea, 

As to the 2d plea, it does not in terms expreſs it to be 
corrupt or ſimoniacal; it ſays it was an undue power or 
controul, an undue influence, &c. (See page 55.) 

In the. cafe of Jones and Lawrence a ſecond benehice is 
mentioned, Theſe pluralities are indulged ; a patron that 
has a living to preſent a parſon to, would wiſh the clergy- 
man had a good character, and would wiſh him to reſide 
in the pariſh, that the profits of the living might be ſpent 
within the pariſh to ſupport his pariſhioners and in works 
of charity. Another thing is mentioned in that book, to 
prevent non-reſidence and to check improper conduct. 
He might add one more reaſon that occurred to him, 
namely, to prevent an avoidance by ceſſion; becauſe we 
all perfectly well know that promotion is made a benefit 
to the biſhoprick where the preſentation goes out of the 
family, and belongs to the crown. 

It is ſaid if the incumbent is guilty of any irregularity 
he may be reſtrained by proceſs from the ordinary. It 
may call for a more ſpeedy redreſs than the form of thoſe 
proceedings will uſually allow. He ſhould be glad to 
know why otherwiſe did the parliament interpoſe by 
penalties to compel reſidence, but under certain terms, to 
reſtrain pluralities; nor does even that act of parliament. 
require ſo ſtrict a reſidence as a pious and well intentioned 
patron may expect. He ſhould purſue this no further, 
but to obſerve, that this plea ſays, it was to put the 
clerk under an undue influence, and it does not ihew in 
what reſpec it does ſo; it is infinuating a ſuſpicion which 
is not Capable of being tried” by any rule of law; it wy 
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be for laudable purpoſes, when the contrary is not 
ſhewn, | 

Therefore he concluded that no ſufficient excuſe iz 
ſhewn for the refuſal by the 2d plea. 

He then came to the particular queſtions: In repard to 
the firſt, it is proper to obſerve the ſtatute is formed fo as 
to comprehend preſentations, inſtitutions and exchanges, 
(ſee page 4, 5, 6.) It is made entirely againſt Simony and 
corruption: It is a miſtake that has crept into the books, 
that there is not a word againſt Simony in the act of 
parliament. It is plainly miſtaken by an improper or ir- 
regular printing, or elſe thoſe who firſt ſaid ſo bave not 
given themſelves the trouble to look five lines above the 
5th ſection; for the preamble upon which the preſent 
queſtion depends, inſtead of being placed at the head of 
that ſection, is placed at the cloſe of the 4th ſection, 
which 4th ſection includes the plan laid down in the 
new election of ſcholars to colleges, and that ſection 
deſcribes the mode by which penalties impoſed concerning 
colleges ſhould be recovered, Then the printer has mil- 
placed the preamble of the 5th ſection, Now it is clear 
from the words, it is for the avoiding Simony and cor- 
ruption in the preſentation of a benefice, and the in- 
ſtitution and induction to the ſame. Then we come to 
the enacting part, That if any perſon, &c. (See page 4.) 

Thoſe are the words that relate to and tye up the 
enacting part of the ſtatute to the preamble of the act, to 
ſhew the word benefit only put in as a general word to 
include every poſſible intereſt, | 

In anſwer therefore to the firſt queſtion; ſuppoſe an 
undertaking given by the incumbent to the patron for 
his reſignation ; yet being ſo without more, it muſt be 
taken to be a fair and innocent benefit, which may 
anſwer good purpoſes, and in this view only it is to be 
taken to be a benefit, which is not ſimoniacal or cor- 
rupt. 

He might obſerve to their lordſhips, that the act of 
parliament ſeemed to him to be a well digeſted plan at 
that time by the legiſlature, to collect together, by a 
great deal of ftudy, all the material cauſes of Simony; 
and firſt they provide for colleges, next for churches of 
all kinds, preſentations, gifts and donations, and after 
they have done that, they come to clergymens” obtaining 
orders by corruption; and it approaches at leaſt to the 
true meaning of Simony; if it is corrupt in the one, it 
is corrupt in the other, It has been already cbr 
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that the preſumption muſt be taken the other way, and 
the neceſſary conſequence in anſwer to the iſt queſtion 
is, that the agreement not being void by the ſtatute, the 
preſentation for or by reaſon of it will not be void by 
law; which is alſo an anſwer to the 2d queſtion, 

In anſwer to the 3d queſtion, the benefit derived to 
the patron is not condemned by the ſtatute, If the 
agreement be allowable, the bond to ſecure the perform- 
ance of it muſt be ſo too; and whether the penalty be 
greater or leſs than the value of the incumbency, it did 
not in his opinion make any difference: It is no more 
than conjecture, that if the penalty was Jeſs, the in- 
cumbent would pay it rather than reſign: It is not for us 
to impute ſuch turpitude in ſuch contract, unleſs ſhewn 
to be ſo intended. Therefore he conceived that ſuch a 
'bond, whether ſuch a penalty be more or leſs than the 
value of the living, (unleſs the contrary be ſhewn) can 
only be taken to be an innocent benefit. 

The 4th queſtion muſt depend upon the third; there- 
fore the preſentation for or by reaſon of any ſuch bond 
will not de void; becauſe, if admitted to be a benefit, it 
is an innocent benefit. | 

As to the 5th queſtion, his brethren had, as he con- 
ceived, very properly deſired their lordſhips to excuſe an 
anſwer, One of his learned brethren had given an an- 
ſwer, a very able one, that made a great impreſſiou 
upon his mind: It was impoſſible for him, til] he had 
heard a queſtion of ſuch importance thoroughly argued, 
to venture to give a judgment upon it. 

Upon the Gth and 7th queſtions he ſhould ſay no more 
than that he agreed with the determination of Heſketh 
and Grey ( ſee page 22.) ; whether you can get the biſhop 
to accept the reſignation or not, you have undertaken to 
doit, The law ſays you muſt make a complete reſigna- 
tion, It is not complete unleſs the biſhop will accept 
It: if he does not prevail upon him to accept it, then 
he has forfeited the bond. | 

The next queſtion is, whether the unfitneſs of the 
clerk of the defendant in error in the 2d plea mer. 
tioned be alleged with ſufficient certainty? All his 
brethren were of opinion in the negative, and he moit 
heartily concurred with them, 

As to the gth and 1oth queſtions, they were anſwered 
in what he had already ſubmitted to their lordſhips, 
and it was impoſſible to anſwer them any otherwiſe than 
that the plea is not ſufficient to bar this action. 4 
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As to the argument of inconvenience, it is forcible in 
law; and certainly their lordſhips, after ſuch a ſeries of 
determinations, would Eonſider the great conſequence that 
would attend the reverſing fuch a judgment, and over. 
ſetting what in his humble apprehenſion was clear Jay, 
It was impoſſible for their lordſhips to divine what 
number of livings in this country may ftand under this 
predicament, and it would aveid them all, and throy 
the next preſentation into the hands of the crown. It 
would ſubject the patron and incumbent to the penalt; 
of two years income, to the utmoſt extended value of the 
living: When it is to be preſumed, as he ſuppoſed upon 
the faith of theſe authorities, they thought they were 
innocently contracting for ſuch a bond of reſignation, 

Lord chief baron Skinner ſaid, that as the greater 
number of the queſtions which their lordſhips had been 
pleaſed to propoſe for the conſideration. of the judges 
ſeemed to him to depend upon the ſame principles and 
authorities of law, it would be neceſſary to enquire into 
the grounds and reaſons upon which thoſe authorities 
have bcen determined, in order to fee how far they apply 
to, and in what manner and degree they influence, the 
determination of the preſent caſe. 

The caſes already decided take it for granted, that 
a contract or bond to reſign a living was not fimoniacal or 
corrupt, if it was made or given for a proper purpoſe. 
Such contracts the canon law allewed, He was au— 
thorized in ſaying the canon law allowed ſuch con- 
tracts; becauſe he found that biſhop Stilling fleet, an able 
oppoſer of bonds of reſignation, and to whom he referred 


rather than to the canon law, in a tract he publiſhed under 


the title of a letter to the archbiſhop of Canterbury, and 
which was written upon mature conſideration, and after 


his well known diſcourſe concerning bonds of reſigna— 


tion, written in an anfwer to ſome obſervations which 
the biſhop of Sal:/bury, then biſhop Burnet, had made to it, 
admits, that the generality of the rule of the canon lau, 
which their lordſhips had heard repeated, muſt be taken 
with ſome limitation; and he adds that the pactio honejis 
was admitted by it. He mentions a contract to do 0c 
compel that which was required de jure communi, or d. 
Jure ſpeciali, as for the incumbent to reſide at his church; 
and he refers to the obſervations he made in his former 
tracts on the bonds taken by the biſhop of Saliſbury of 
his prebendaries to force them to reſide within the 
dioceſe, which no law or ftatute required, inſtead of 
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taking bonds to make them reſide at their cathedral 
church, which the ſtatutes of that church required, 

Taking it for granted, that all contracts were not un- 
lawful, and that a bond for a proper purpoſe might be 
given, the judges conceived that a general bond of refig- 
nation, which being in itſelf indifferent might be applied 
either for a good or a bad purpoſe, ought to be judged of 
according to the intent with which it was given, or the 
uſe to which it was applied. In putting this conſtruc- 
tion upon general bonds of refignation, they adopted the 
rule of conſtruction which the learned judge who ſpoke 
Jaſt alluded to, and which the humanity and the juſtice 
of the common law puts upon all acts which are in them- 
ſelves indifferent; if they are capable of being applied 
to different purpoſes good or bad, legal or illegal, the 
preſumption of law is always in favour of the good or le- 
gal purpoſe, unleſs the bad and illegal purpaſe be prov- 
ed. 

And this rule of conſtruction holds ſtill more ſtrongly 
in all caſes in which the act, if it is illegal, ſubjects the 
parties to it to pecuniary penalties, perſonal difabilities, or 
forfeiture of temporal rigits ; all which accrue jn the caſe 
of a ſimoniacal preſentation. 

This was the ground upon which thoſe determinations 
proceeded ; whether they were founded upon true policy 
or not, was not his pretent purpoſe to enquite; but at the 
ſame time, nd in conſideration of theſe determinations, it 
mult be allowed, that all of them, from the caſe of Jones 
and Lawrence ( jee page 15.) down to the preſent time, have 
been in caſes betten the parties to thoſe bonds, and upon 
queſtions concerning the validity of fuch bonds as be- 
tween thoſe parties; and that no determination has been 
in a caſe like ihe preſent between the patron preſenting 
and the biſhop refuſing to admit the clerk preſented ; and 
where a bond is intended to be given for the preſenta— 
tion, | . 

This made it neceſſary to enquire what had been the 
extent and effect of the former determinations, and what 
is the intent and meaning of the ſtatute of Elizabeth, in 
order to fee how far former deciſions agreed with the pre- 
ſent caſe, and the queſtions their lordſhips had been 
pleaſed to propoſe. 

It has been determined, that a bond to reſign upon re- 
queſt of the patron given by the incumbent, previous to 
aud in contemplation of the preſentation, is not void, ſimo- 
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niacal, or corrupt, as in the caſes of Jones and Lawrence, 
(ſee bage 15.) and Babington and V 30d, ( ſee page 16.) 

The courts of common law wre competent before the 
ſtatute upon ſuch a queſtion to gecide, whether it was 
Simony or not, as being a 1-4 or unlawiul act, the? 
not to puniſh it. The caſe of Hacalle and Todderick in 
Cro. Car. 361, (ſee page 4.) in tee different parts of the 
book, 337, 353, and 361, at ta:ce different times, and in 
Sir William ones 341, undervnt c:cat and long confide. 
ration: The court held Simony was an offence whereof 
the common law took notice b-/ore the ſtatute of Elizabeth. 
They founded their judgment upon this principle, name- 
ly, if no fimoniacal or corrupt purpoſe appears upon fuch 
a bond, none ſhould be preſumed; but if it was made 
with ſuch intent, it may be averred in the pleadings. 

This is to be collected from the caſe of Zones and Lau- 
rence, and Babingten and Id ; ( ſee pages 15, 16.) and tho' 
the contrary was held in O:dbury and Gregory, in the goth 
year of El:zaleth, ( ſre page 14.) referred to in the caſe of 
Ib and Hargrave, ( ſee page 41.) though for another pur- 
pole, he begged leave to r-peat it for this reaſon ; Three 
vears afterward it was expieſsly laid down by the court, 
that the generality of the obligation made to refign at 
requeſt may be averred to be for a particular purpoſe, and in 
the caſe of Bit and Manning, ( ſee page 40.) in the 11th 
year of king Charles I. reported in Cre. Car. 425, the 
court in deciding upon a covenant to procure a preſen— 
tation, in conſideration of marriage ; it was objected to 
as being ſimoniacal; but they ſaid without a ſpecial aver- 
ment, or ſhewing it was a ſimo niacal conttact, it ſhould 
not be ſo intended. 

Lord Holt in Carthew 301, ( ſee page 40.) aſſerts the ſame 
doctrine, and gives the reaſun for it: The obligor, 
ſays he, is admitted in the caſe of Simony to aver againſt 
the condition of a bond, or againſt the bond itſelf, for 
neceſſity's ſake; and he likewiſe in another part in the 
ſame book ( ſee page 19.) lays down that law ſlated by one 
of the learned judges, who ſpoke early on the firſt day, 
namely, any contract made about any matter or thing 
which is unlawful by any ſtatute is a void contract, tho 
the ſtatute itſelf does not mention it; for the penalty im- 


Plies the prohibition, That is founded in ſound policy, 


and if the conſtruction contended for upon the part of 
the plaintiff in error be the true conſtruction of the ſta- 
tute of Elizabeth, it ſhould ſeem that bonds in thoſe caſes 
which have been determined to be good, were void by the 
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ſtatute; for it was recited that the benefice was vacant, and 
the patron intended to preſent to it, the parſon giving ine 
bond. Taking it then as admitted, that a general bond 
of reſignation is a benefit within the meaning of the ſta- 
tute, the recital of the bond was evidence of ſuch agree= 
ment for ſuch a benefit, and in that caſe the bond was as 
clearly void, according to the doctrine of Lord Holt, by 
operation of the ſtatute, as the preſentation would be 
by the expreſs words of it. But it was not necef- 
ſary to draw all the concluſions introduced by theſe deter- 
minations ; it would be ſufficient for him to eſtabliſh theſe 
two propoſitions. That the bond was given by the in- 
cumbent to the patron, previous to and in contemplation 
of the preſentation, and ſo appearing in the bond itſelf, 
it is not a ſimoniaca or corrupt contract or agreement, 
And the 2d, that uo ſimoniacal or corrupt intent or pur- 
poſe appearing in the bond, none ſhould be pretumed. 

Whether a ftimoniacal bond or contract is mite void by 
the ſtatute, or whether Simony, as the law was then held, 
might have becn av red in the pleading, would not be 
material for the purpoſe of his argument; it was ſufficient 
that in the preient. cite, and is (ty law is now held, it 
may be averred: And therefore this being the caſe, their 
loriithips would «vc n leave to conſider the ftatute of 
Elizabeth. Before that ſtatute, Which was made for pu- 
niſhing and retraining Simony, it was not taken as an 
offence at common law. The eccleſiaſtical law deprived 
the incumbent of the living; but it could not affect the 
temporal rights of any perion for making a ſimoniacal 
contract, or ſubject him to any forfeiture or penalty. 

The compilers of the reformatio legum eceltſiaſticarum, 
a work carried on under the authority, though it did not 
finally receive the ſanction, of parliament, would ſubject 
a ſimoniacal patron to the loſs of his preſentation for that 
turn, There is a chapter from which he would take 


their lordſhip's leave to cite as much as was neceſſary for 


the preſent purpoſe ; it may ſerve as a ſpecimen of the 
elegant language in which thoſe laws were expreſſed. 
He cited it to ſhew the ſenſe which the learned com— 
pilers of that code, conſiſting of the moſt eminent pre- 
lates, divines, civilians and common lawyers, with arch= 
bilhop Cranmer at their head, reputed to be the moſt 
eminent canoniſt in the kingdom, had of a fimoniacal 
preſentation, to which they thought fit to annex the for 
feiture of the patton's right, He cited the Latin words, 
and ſaid, that the premature death of Eduard VI. 2 
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the character and diſpoſition of his ſucceſſor, prevented 
thoſe laws from receiving, when finiſhed, the ſanction of 
parliament. | | 

The right of a ſimoniacal patron to preſent another 
clerk upon deprivation of an incumbent, was not affected 
by them ; but in the reign of queen Elizabeth it appeared, 
the idea of ſubjecting the temporal rights of the patron to 
forfeiture was revived and Carried into execution by the 
ſtatute in queſtion, 

The queſtion upon the ſtatute muſt be collected from 
what is protetied to be the object of it. It profelies in 
expreſs words, as was oblerved by the learned judge that 
ſpoke laſt before him, to be for the avoiding of Simony 
and corruption in preſentations, Sc. and for that purpoſe 
it exact., among other things, that if any perſon, Ec. 


(/e page 4.) 


"The introduction to and the concluſion of this clauſe 
ſhew what ſort of benefit was meant by it, namely, a 


benefit ariſing from a corrupt agreement, ſuch an agree- 
ment as in the worcs of the ſtatute conſtitute a corrupt 
cauſe or conſideration for giving or beſtowing a benefice, 
It was intended, in forming che ſtatute, to expreſs and ſpe- 
city every fort of finioniacal and corrupt preſentation ; 
and leſt any might be omitted, the concluding words are 
added, any ſuch corrupt cauſe or conſider ation, which explain 
the import of the former, and affix to them the meaning 
neceſſary to anſwer the purpoſe of the ſtatut-, which is 
profeſſed to be to avoid Simony and corruption, 

The enquiry then returns to the queſtien, what is a 
corrupt agrecment ? 

And from thoſe concluſions and poſitions of law which he 
mentioned, and from what was decided in fo: mer determi- 
nations upon which that queſtion muſt be decided, their 
lordſhips would collect that ſuch a bond is not a corrupt 
agreement, and no bad purpoſe is to be preſumed, He 
faid, he muſt return to thoſe poſitions he wiſhed to de- 
termine it vpoa. For the ground and principle upon 
ſuch a queſtion muſt be the ſame, whether it ariſes upon 
a quare 1mpedit between the patron and ordinary, refuſing 
to admit, or between the patron and crown claiming a 
forfeiture, or between the patron and incumbent, in an 
action upon the penalty of a bond, or between the parties 


in a contract in a ſuit for the penalties, If it was other- 


wiſe, every contract or bond, accompanying the preſenta- 
tion, though made for gift, or given, and ſo expreſſed to 
be upon the pureſt motives, and to anſwer the beſt pur- 
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poſes, would ſubje& the patron to the forfeiture of the 
right of preſentation, and the incumbent to a penalty 
even for a patio honeſta; ſuch a bond to compel reſi- 
dence by the rigid rule of the canoniſts was allowed, and 
jt would induce forfeitures and penal::2s for ſuch a bead, 
as it tends to accelerate the patron's right of preſentation 
in the caſe of non reſidence or diſobedience of the law 
or the forfeiture of a bond would be fo far henehcial 
to the patron, and there would be no difference between 
the pat7zo honefta deſigned to anſwer good purpoſes, which 
the canon lw allowed, and which biſhop Stillingfleet, the 
ableſt czr-niſt in his age, admitted, and the pattis inhone/ta, 
though it was a benefic derived from that agreement, 
I he ſtatute means to apply to the padtio inhoneſta : If a 
different conſtruction is put on this ſtatute, it will carry 
its proviſions further than the ſtatute itſelf propoſes to 
extend it, and further than the object of it reguires ; the 
ſtatute proſeſſing its purpoſes to be for avoiding Simony 
and corruption in pre{-ntations, &c, would be made to 
vacate preſentations wh:ch are not fimoniacal, prefenta- 
tions and benefices which were not given er beſtowed 
upon any corrupt cauſe or conſideration, 

He was not aware that a general bond of reſignation was 
in terms forbid by the canon law, or at leaſt 2s that law 
was allowed and received in this kingdom, at the time of 
making the ſtatute of Elizabeth. 

It is true, the oath of Simony enjoined in the time of 
archbiſhop Courtney was in exprels terms directed againſt 
ſuch bonds; but there is, he believed, no trace in eccle- 
ſiaſtical hiſtory, that marketh out how long that form of 
the oath continued, or when it ceaſed to be uſed, He 
thought it probable it had been aboliſhed before the re- 
formation; for had it continued in uſe to the 25th of 
Henry VIII. it would have been continued by the act 
that paſſed that year to the firſt year of James I. when 
new canons were made, and a difterent form of an oath 
enjoined, Ic is certain, either it was not in contempla- 
tion of, or it was rejected by, thole eminent perſons 
who had the charge of relorming our eccleſiaſtical laws 
in the reign of Edward Vi. The oath, as propoſed to 
be enjoined by that act, makes no mention of agreements 
to reſign, The collected wiſdom of thoſe Teformers 
thought it a ſufficient ſecurity againſt Simony, according 
to their notion of Simony, if the oath applied only to 
gifts or rewards, and to contracts for gifts or rewards : 
We know the fimoniacal oath enjoined by the canons in 
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1603 is directed in general terms againſt ſimoniacal 
contracts and purpoſes, without any mention or alluſion 
to contracts or agreements for reſignations. | 

Theſe were the grounds and reaſons upon which he 
formed his opinion, upon the queſtions put by their lord- 
ſhips, and upon conſideration of wht was alluded to by 
the learned judge who ſpoke before him, that penal laws 
ought not to be extended beyond their natural import in 
a doubtful caſe, The penalties inflicted by this ſtatute 
are exceedingly ſevere, not only to the patron, who loſes 
his right of preſentation ; but, if this is a caſe within the 
ſtatute, all the incumbents who have entred into ſuch 
bonds, muſt be made to ſuffer as well as the patron, and 
to pay double one year's profit of their living, which, it is 
determined, muſt be the ful value thereof, and be incapa- 
citated from holding thoſe livings any longer. 

It is true, that compaſſion is not to obſtruct juſtice; 
but he could not be perſuaded to think from any thing he 
had heard at their lordſhip's bar, that the legiſlature, in 
paſſing this act, and in making uſe of ſuch terms and 
expreſſions uſed in it, intended to ſubject to ſuch extreme 
ſeverity of puniſhment, any perſon who ſhould be induced 
by a patron to do an act which the canon law of this 
country preſumes to be done with a good intention, and 
for good purpoſes. Theſe were the reaſons which induc- 
ed him to give the following anſwers to the queſtions 
propoſed. 

As to the firſt queſtion, { ſee page 68.) he was of opi- 
nion, that ſuch agreement is not an agreement for a be- 
nefit within the meaning of the ſtatute, | 

And in anſwer to the ſecond queſtion, (ſee page 69.) that 
ſuch preſentation made by reaſon of ſuch agreement, is 
not void in law. 

To the third queſtion, Whether a bond, &c, (ſee page 
69.) He conceived, the bond is not a bond for ſecuring 
a benefit to the patron within the meaning of the ſtatute. 

And in anſwer to the fourth queſtion, (ſee page 69.) 
he was of opinion ſuch preſentation will not be void. 

In regard to the fifth queſtion, which reſpects a ſub- 
ject of great importance and conſiderable difficulty, he 
was glad of availing himſelf of the indulgence their lord- 
ſhips were pleaſed to give the judges, to decline anſwer- 
ing it, 

Wich regard to the ſixth queſtion, (ſee page 69.) he was 
of opinion ſuch a bond as is mentioned in that queſtion, 
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is not a bond for the benefit of the patron, within the 
meaning of the ſtatute, 

-And in anſwer to the ſeyenth queſtion, depending upon 
it, ſuch preſentation will not be void, | 

His anſwer to the eighth queſtion, (/ee page 69.) was, 
that the unfitneſs of the defendant in error, in the ſecond 
plea, is not alleged with ſufficient certainty. 

To the ninth queſtion, the anſwer was, the plea is not 
ſufficient in law to bar the defendant in error from main» 
taining his action. 

To the tenth queſtion, (/ze page 69.) The unfitneſs in 
the plea ſet forth is not traverfable. 

With reſpect to the eleventh queſtion, (e page 69.) 
the anſwer is founded upon the reaſons he had given in 
anſwer to the firſt queſtion, namely, that the excuſe alleged 
upon the record, for not inſtituting and induCting the 
clerk of the defendant in error, is not ſufkcient in law. 

And as to the twelfth queſtion, (/ze page by.) he was 
of opinion, the bond ſtated in the plea was good and valid, 
and not corrupt and void in law. 


Biſhop of Seliſbury: My Lords, I never yet roſe in 
this Houſe without great diffidence ; but never with fo 
much reaſon as at preſca:. A recent private affliction * 
has left me neither in tion gas leilure to arrange my 
thoughts with the precition I could wiſh ; nor to inveſti- 
gate, with the accuracy which becomes me, the whole of 
the queſtion under you lordſhips' deliberation : A queſtion 
important in its conſequences to the parochial clergy of 
this country; eflential to the reſpect due to the Church of 
England; and to the intereſts, and even to the decency of 
religion. Deeply impreſied, my Lords, with theſe ſen— 
timents, and feeling how unqualified I am, under the 
circumſtances ſtared to your lordſhips, to enter deeply into 
the buſineſs before you; 1 ſhould nave remained ſilent, 
had the learned judges been unanimous in their anſwers 
to the queitions propounded by your lordſhips. But the 
difference, not to ſay the contrariety, of their opinions, 
authorizes me to aſſume the liberty of exerciſing my own 
judgment, and of calling upon your lordſhips to exer— 
ciſe yours. 8 

The whole of the queſtion to be decided, appears to me 
to reſt ultimately on the 31ſt of Elixz. The interpre- 


* The death of Sir William Guiſe, Bart. brother-in-law to 
the biſhop of Saliſbury, to whom he was left executor. 
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leſs likely to err in this reſpect than I am. 


L aw of Stmony. 


tation given to that ſtatute by the learned judge who dif. 


ſented from the reſt of his brethren, is con ſonant to the 
beſt and moſt diſpaſſionate opinion 1 am capabie of form- 
ing; and which theretore I huld myſelf bound to deliver 
to your lordſhips. 

It is well known, my Lords, that the act to which I 
allude was paſſed with a view of protecting the eccleſiaſti- 
cal law, and of ſtrengthening its weakneſs. The eccle- 
ſiaſtical law, which conſiders Simony as a crime of deep 
dye, (and by Simony I beg to be underſtood to mean an 
corrupt agreement between a patron and a clerk, relative 
to the obtaining a benefice) could only puniſh the clerical 
offender: The legiſlature perceiving the ſerious conſe— 
quences of this defect, in its wiſdom interpoſed ; and in- 
flicted certain penalties on the patron ; the corrupter, the 
tempter, and the partaker of the guilt, 

The act of liz. is not deprivative, but accumulative, 
It Coes not deprive the ecclefjaſtical judge of his power. 
juriſdiction of 
his ordinary, nor diſpenſe with the oath againſt Simony, 
to which every preſentee was previouſly ſubject, Its main 
object was to prevent corrupt influence, intereſted motives, 
and giols abuſe of his power on the part of the patron ; 


and to apply a ren:edy to an eyil thought to be of the moſt 


dangerous frequency, of the moſt alarming magnitude 
at that day; which has bcen continually increaſing to 
the preſent period; and which, unlets checked, bids fair 
to bicak down every barrier which honour, decency, and 
religion can oppoſe. 

The queſtion on which your lordſhips are now to pals 
judgment, I conceive to be new in ſpecie. It is here, 
my Lords, I mean to make my ſtand. None of the va- 
rious caſes which have been adduced by the judges in the 
houle, or by the council at the bar, ſcem to me to touch 
Ik, 

They are diſtin in their nature; the caſe has never 
been argued ; never been decided upon; and conſequent- 
ly all the reaſoning from 2 {eries of determinations in the 
courts below, ſo much laboured and ſo much preſſed, does 
not apply, and falls to the ground, | 

Much has been ſaid, my Lords; much more probably 
will be ſaid, as to the inexpediency and fatal effects of 
moving old foundations. If Il know myſelf, few men are 
Legal deci- 
ſions, which for centuries have received the fan ion of 
ſucceſſive generations, of the great and able interpreters 

of 
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of law, who preſide in our courts, (and greater and abler 
either in former ages, or the preſent day, no nation ever 
had to boaſt of ) are intitled to the higheſt reverence, from 
every citizen who reſpects his own character; values his 
property; or loves his country. But I contend, my 
Lords, that in the caſe before you there are no precedents : 
It is ſpecific in its circumſtances; and, excluſive of the 
bond, on the ſole ground of the 31ſt of Eli. the preſen- 
tation of the defendant in error is void. 

On this principle, my Lords, I think the plaintiff in 
error founded in his % plea, 

As to his ſecond plea, I not only acquieſce, but per- 
fectly concur in the unanimous opinions of the learned 
judges, that he is not founded, 

Here, my Lords, I ſhould naturally cloſe what I have 
to offer to your lordſhips conſideration, But as the ſitu- 
ation of the parochial clergy, on the foot of the common- 
ly received interpretation of the law relative to general 
bonds of reſignation, is either unknown or miſunderſtood ; 
I ſhould be wanting in juſtice to that moſt uſeful ana 
moſt reſpectable body of men, were I not to repreſent it 
without exaggeration ; and leave it to your lordſhips' ho- 
nour and humanity. 

Every preſentee, previous to his receiving inſtitution, 
is obliged to take the oath againſt Simony. The ſenſe 
of that oath is as clear as language can make it, There 
never could have been the heſitation of an inſtant at to its 
meaning, in the breaſt of any man, who, in interpreting the 
terms in which it is exprefled, followed nothing but the 
genuine ſuggeſtions of his own underſtanding, The only 
queſtion which can ariſe on the ſubject is a queſtion of 
conſcience alone; but unhappily, the force of temptation 
in this, as in other inftances of moral conduct, operates 
on minds not ſufficiently tender to the imprefſions of duty ; 
and leads to the foſtering a ſecret with, that the impoſition 
of the oath could either be diſpenſed with, or the terms 
in which it is framed be differently expounded from its 
obvious import. The ſurpriſe of an unexpected offer of 
a valuable benefice; the oppreſſion of poverty; the calls, 
perhaps, of a numerous unprovided family; and the 
glitter of comparative affluence, all contribute to induce 
to the liſtening to any caſuiſtry which can reconcile inte- 
reſt with duty. To a man thus circumſtanced, and thus 
inclined, authority is eaſily admitted in the place of 
reaſoning, and the ſanction of courts ſuperſedes convic- 
tion. From theſe- motives, general bends of reſignation 
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have uſually been given; and from the inſtant they ate 
given, the wretched preſentee is taken from under the 
protection of that Jaw which guards the property of every 
other ſubject of the ſtate, He ceaſes to be free; becauſe 
he holds his living at the abſolute will of his patron ; 
ſubject to his caprice; and rendred incapable of diſcharg- 
ing many of the moſt eſſential duties of his office, where 
they happen to claſh with the prejudices, the humours, 
or the vices of the maſter of his fortune, Nay, my Lords, 
even the moſt degrading compliances, the ſacrifice of 
every comfort which unconditional preſentation con- 
fers, are inſufficient to ſecure a permanent continuance 
in the benefice, the inſtant that the wants, or even the 
whim, of the patron demand an avoidance: Reſignation 
or ruin is the alternative. Your lordſhips need not be 
told which is likely to be ſubmitted to. 

On theſe grounds, I move your lordſhips, that the 


judgments of the courts of Commen Pleas and King's Bench, 
in this cauſe be reverſed, 


The Biſhop of Bangor :—My Lords, I never riſe in 
this Houſe without great diffidence; but I never had 
ſo much reaſon to diſtruſt myſelf, as on the preſent 
occaſion z fince, notwithſtanding the weight and au- 


thority of the determination of two courts in Vet- 


minfler-hall; notwithſtanding what has been urged at 
the bar in behalf of the defendant in error; notwith- 
— what has fallen from moſt of the learned judges 
in confirmation of the judgment in the courts below, I 
am not yet ſatisfied, that the judgment was right, and 
entertain ſome hopes, that your lordſhips will be induced 
to make an alteration in it, after giving the matter that 
conſideration, which a queſtion of ſo much conſequence 
deſerves, and is ſure to meet with in this Houſe. 

I had occaſion, my Lords, many years ago in the 
courſe of my inquiries, to conſider the ſubject of general 
bonds of reſignation of benefices ; and I muſt confeſs, 
that the Bas, ag one in the 8th of James J. Jones and 
Lawrence, and the other of Babington and Wood, in the 


5th of Charles I. (ſee page 15, 16.) did not appear to me 
to reſt on ſuch ſolid and ſubitantial grounds, as they 


ought to have done; and yet theſe two determinations. 


are the precedents, which our courts have ever ſince 
implicitly followed, whenever the legality of ſuch bonds 
was brought into queſtion, | 
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Many cations were made in the early ages of the church, 
as well as in more modern times, in order to prevent the 
buying and ſelling of benefices; and numberleſs are the 
councils which have condemned this kind of traffic, as 
ſimoniacal; and from hence many good reaſons might be 
brought to ſhew the illegality of bonds of reſignation of be- 
nefices ; but as ſome doubts would perhaps be made, whe- 
ther ſuch canons and councils had ever been received, as part 
of the eccleſiaſtical law of this country ; and as arguments 


of this ſort have not, I know not why, ſo much atten- 


tion paid to them in theſe days as they really deſerve, I 
ſhall wave the conſideration of them entirely; and, in- 
ſtead of troubling your lordſhips with recitals from ca- 
nons, councils, conſtitutions, &c. I will inquire what 
is to be found in our ſtatute-book concerning this ſub- 
jet; and the ſtatute which I ſhall have occaſion princi- 
pally to advert to, is the 3ift Elix. c. 6. and from a care- 
ful peruſal of that ſtatute, I am inclined to think, that 
bonds of reſignation of benefices, whether the condition 
be ſpecial or general, are within the expreſs letter of it; 
becauſe it is impoſſible to conceive how a preſentee can, 
in any inſtance whatever, give a bond of reſignation 
to a patron, from which the patron will not derive ſome 
benefit or reward, directhh or indirectiy. 
The words of the ſtatute (31 Eliz. c. 6. ſe. 5.) are 
theſe ; 1f any perſon, &c. (See page 4.) | 
Should any clerk,. therefore, before he receives the 
preſentation, give the patron a bond with a condition 
for the making of ſuch leaſe, the granting of ſuch a 
portion of tithes, &c. there can be no doubt, but that 
a bond with ſuch a condition would be fimoniacal, and 
within the exprefs letter of this act: But, let it be 
ſuppoſed now, that, inſtead of fuch a bond, one is given, 
the condition whereof is, that the clerk ſhall reſign upon 
the requeſt of the patron, or after a notice of {1x months, 
or the like. Is ſuch a bond within the ftatute? We 
have been told by all the learned judges (except one) 
who have hitherto delivered their fentiments, that ſuch 
a bond is not within the ſtatute; and yet certain it is, 
that even in this caſe, as it is now put, a valuable con- 
fideration may be paid by the preſentee on one hand, and 
received by the patron on the other. If the clerk, when 
called upon, refuſes to reſign, he muſt pay the penal 
ſum mentioned in the bend; and if, in order to avoid 
that, he reſigns, the intereſt he thereby parts with, is 
exactly 
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exactly worth ſo much as the poſſeſſion of the benefice, 
for ſo many years as he might otherwiſe have held it, 
would have amounted to; and therefore, whatever the 
clerk parts with, juſt ſo much doth the patron Cain. 
But here it will be ſaid, that che advantage, which a 
patron may happen to gain under theſe circumſtances, 
doth not amount to a profit, or benefit within the act, 
becauſe no money is directhy paid, or received, or even 
covenanted to be paid, But, before we admit this con- 
cluſion, let it be recollected, that the words of the 
ſtatute are “ For any ſum of money, reward, gift, profit, or 
© benefit whatſoever direftly or indirettly” ; and when there- 
fore a bond is given to reſign a benefice, the poſſeſſion 
and reverſion whereof bear a price, and have a real 
value, which may be eſtimated, with the utmoſt exact- 
neſs, can it be ſaid that no emoJument of any kind 
whatever accrues to the patron either directly or in- 
directly? Certainly it cannot be fo ſaid; and all ſuch 
bonds therefore muſt appear to any plain and commen 
underſtanding, to be within the ſtrict letter of the act. 


But if we ſhould, for the preſent, allow that general 


bonds of reſignation of benefices are not within the ſtrict 
letter of the ſtatute, will it be ſaid, that they are not 
within the ſpirit and deſign of it ? 

Inis act, as it is ſet forth in the 4th /e/7i9n, was ex- 
preſsly made for the avoiding of Simony, and corruption 
in preſentations, collztions, c. to benefices, dignities, 
Sc. and yet, if theſe bonds are allowed te be legal, 
there is no ſimoniacal or. corrupt bargain whatever, 
which may not, under this cover, be carried into exe- 
cution, For, let us ſuppoie that a patron preſents a 
clerk to a henefice, without receiving any money, or bond, 
er any aſſurance whatever for money; but before he exe- 
cutes the preſentation, he declares, that the preſentee 
muſt enter into a bond to reſign the benefice upon fix 
months notice under a heavy penalty. "The clerk ſub- 
mits to all this in order to obtain the preſentation. He 
is preſented accordingly, and as ſoon as he is in full 
poſſeſſion, the patron demands a leaſe of a certain portion 
of tithes at an under- rent. The queſtion now is, whether 
ſuch a bond be within the deſign and intent of the 
ſtatute? If we peruſe the bond, we ſhall, I confeſs, find 
not one word about letting the tithes at this or that rent, 
as the condition of the bond is expreſſed in general 


terms; and the reaſon why it is ſo drawa up, is, becauſe, 
had 
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had ſuch a ſtipulation been mentioned, it would have 
been clearly and plainly againſt law. But, though this 
ſtipulation is left out of the bond; yet is not the penal 
ſum mentioned therein ſuſhcient to make the incumbent 
comply with the patron's demand? Aud if ſv, is not the 
intent and deſign of this act moſt effeCtually defeated, 
and ought not all ſuch general bonds to be ſet aſide, as 
clearly contrary to the ſpirit of it? Indeed the moſt per- 
nicious method of defeating a law is a device which, 
without breaking the letter of the Jaw, deſtroys the 


main intention and deſign of it; and general bonds of 


reſignation of benefices are, with reſpect to this act, a 
contrivance of that Kind, 

It will perhaps be but to little purpoſe to ſhew in a 
caſe like this, that general bonds of reſignation of benefices 


are within the ſpirit and deſign of the act, as we ſhall be 


told, that our courts of law are to judge according to the 
letter of the act, and not accotding to the equitable con- 
ruction of the intent and deſign of it, But would not 
this, my Lords, be a (ſtrange limitation, which ties up 4 
court to the letter of a law, againſt the main {cope and 
principal end of it? As to myſelf, I can hardly believe, 
that our Courts are or ever were ticd up in this manner, 
and my reaſon for thinking fo, reſts on no leſs authority 
than that great oracle of the law, Sir Edward Coke, 
His words are theſe: Caſes out of the letter of a flatute, yet 
being within the ſame mijch:ef or cauſe of mal ing the ſame, 
ſhall be within the ſame remedy that the flatute provideth. 
If therefore general bonds of refignation of beneſices tend 
to bring on the very miſchief and inconvenience, which 
this act was made to prevent, the remedy provided by 
that act ought to be extended to chem; and to ſay that 
the remedy cannot be applied, becauſe ſuch bonds are 
not within the letter of the law, though within the 
reaſon of it, is a very unſatisiaclory anſwer. 

| remarked juſt now, that the worſt and moſt corrupt 
practices might be carried on under the cover of general 
bonds of reſignation of henefices; and I will in this 
place, with your Joridfhips* permiſhon, point out ſome of 
the bad purpoſes, to which ſuch bonds may be applied. 

By means of ſuch a bond a paicon may erect a ju- 
riſdiction over his cle: much ſuperior to that of his 


ordinary, 


The ordinary can ſuſpend a clerk from the exerciſe 
of his function, and can deprive him of his benefice; 


dat befoie any oue of theſe can be done: I. The party 
K muſt 
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2. A charge, commonly called 
a libel, muſt be given to him: 3. A competent time 
muſt be allowed for anſwering the charge: 4. A liberty 
muſt be granted for counſel to defend the cauſe, and to 
make exceptions to the proofs and witneſſes: And 5thly 
and laftly, after hearing all the proofs and anſwers, a 
ſolemn ſentence mutt be pronounced, from which there 
lies an appeal. But a patron with ſuch a bond in his 
pocket has a much more compendious way of doing his 
buſineſs; for be can deprive his clerk without trial, 
without proof, without ſentence. 
T he privileges of patrons in this country are the thre 
following, viz. A liberty of ſelling the rights of advow- 
ſons, of trial at common law, and of preſenting a fit 


muſt be cited to appear : 


clerk to the ordinary at any time within ſix months after 


an avoidance; and as ſoon as the patron has exerciſed 
this laſt privilege, he has nothing more to do, The re- 
lation between the preſcntee and the ordinary commences 
by the inſtitution and induction, and from theſe two acts 
are derived all the rights of the incumbent; but, by 
means of ſuch a bond, the patron may carry his power 
beyond the preſentation, though the law of the land ac- 
knowledges no ſuch power. 

By means of theſe bonds patrons can convert beneſices, 
which are all by law freeholds for life, into eſtates for 
years, for months, or even only for a few days. 

By means of theſe bonds the revenues of that moſt 
uſeful and reſpetable body, the parochial clergy, are 
growing leſs and leſs every year; and there is little doubt, 
but that many of the money payments in lieu of tithes, 
and which have now obtained the form of a modus, 
ſprang originally from theſe bends, 

By means of ſuch a bond the miniſter of a pariſh is 
put into a ſituation very improper, and extremely un- 
worthy of that character; ſince there is no ſpecies of 
compliance, to which his patron may not call upon 
him to ſubmit. He may be ordered to preach doc- 
trines which are contrary to thoſe of the eſtabliſhed 
church, he may be prefled to make the pulpit a vehicle 
for ſcandal, for politics, &c,—Candour indeed forbids 
us to think, that many will yield to ſuch unreaſonable 
propoſals, but the temptation is great. The incumbent 
muſt ſubmit, or ſtarve ; he muſt gratify his patron, or loſe 
the maintenance of himſelf and family. | 

By means of theſe bonds it is become as ealy to ſell 
the next avo:daiice of a tectory or vicarage, as it is t 
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ſell any other ſpecies of property; and from this circum- 
ſtance, religion, learning, diſcipline, and good order ſuffer 
very much, | 

It has been common of Jate years to advertiſe in the 
publick prints the ſale of livings with immediate re- 
ſignations; but, if this judgment ſhould have the ſanction 
of this houſe, theſe advertiſers would wax bolder, and in 
a ſhort time inform us of public offices being opened 
for negotiating this ſort of traffic, and to the long liſt 
of brokers for every kind of merchandiſe, that of church 
brokers would ſoon be added. 

Theſe, My Lords, are ſome of the evils, which general 
bonds of reſignation of benefices have a direct tendency 
to produce; and yet, great as theſe evils are, there ſeems, 
as things now ſtand, to be no mode of redreſſing them. 

One of the learned counſel for the defendant in error 
told your lordſhips, that it is unfair to preſume, that an 
improper uſe will be made of theſe bonds, as nothin 
improper appears upon the face of them; and ſhould a 
wrong uſe be made of them, the courts are open, where 
redreſs will certainly be found, 

To this it may be anſwered, if nothing, but what is 
juſt, and right, and honeſt, is intended, why is it not 
plainly expreſſed in the bond? Were this the caſe, all 
parties would be cleared from every imputation, and no 
room would be left for the ſuſpicion of any thing wrong 
or improper. And as to what 1s ſaid concerning our 
courts being open and ready to give redreſs in all caſes, 
where a bad uſe is made of theſe bonds: It muſt be con- 
feſſed, that this appears very plauſible ; but, when ex- 
amined, it will be found to have very little meaning 
in it; becauſe the court can take no notice, unleſs ſome 
complaint is brought, and who in the preſent caſe is to 
lodge the complaint? Not the patron, as he muſt be 
the party accuſed, if any thing improper is attempted: 
And as to the incumbent, he will noc have, ſufficient 
ground for a ſuit, if the patron calls on him to reſign, 
and gives no reaſon for ſo doing. Indeed, if the pation 
ſhould give any reaſon, why he calls upon his clerk for 
2 reſignation, that reaſon might be made the ſubject of 
diſcuſſion in ſome of our courts in Rminſter- hall; and 
if the court deemed it an improper one, the bond would 
be (et alide;z but as long as the patron is ſo cautious as 
to give no particular reaſon, for requiring his clerk to 
ichon (whatever the true reaſon may be, how corrupt or 
\unoniacal ſocver) ftiil there would be no recom leſt for 
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lodging a complaint in any of our courts; and the clerk 
muſt either feſign, or pay the penalty mentioned in the 
bond. To fay, therefore, in caſe an improper uſe is 
made of thoſe bonds, relief may be had in our courts, is 
ſaying juſt nothing at all, as no matter can be found, 
whereon to build a ſuit, as long as the patron is in- 
ſtruQed to give no reaſon, why he calls on his clerk to 
reſign ; and this being a ſmall point of law, which the 
meaneſt country attorney knows, it is not likely that any 
patron ſhould fall into a miſtake here; and it is in vain 
therefore to expect any relief in this way. 

But, my Lords, if the ſtatute of the 31ſt of Eliz. fo 
often adverted to, was, as it is ſet forth in the ſtatute 
itſelf, made on purpoſe to prevent all trafficking in 
eccleſiaſtical beneſices; and if general bonds of reſigna— 
tion appear to every common underſtanding to be within 
the letter of that act, inaſmuch as it is hard to conceive 
how a preſentee can give a bond of that kind, from 
whence the patron mult not derive ſome advantage or 
other: This being the caſe, it is natural to aſk, how it 
came to paſs, that the courts in Heim inſter-Hall have ſo 
lately determined, that theſe general bonds are not 
within this ſtatute, eſpecially when we confider further, 
that they are moſt undoubted]y within the ſpirit and deſign 
of it, becauſe the moſt wicked and fraudulent purpoles 
may be carried on under their cover; and, what is much 
to be lamented, with the greateſt ſafety and ſecurity, as 
long as the patron aſſigas no reaſon, why he calls on 
the incumbent for a reſignation. 

The thort anſwer is this: That the courts below were 
guided entirely by precedents, and particularly by the deter- 
ininations in the caſes of Janes, Sc. when general bonds 
of reſignation of benefices were firſt adjudged to be valid. 

i ne learned bithop of I orce/ler, in his diſcourſe con- 
cerning bonds of retiznaticn, has examined with great 
freedom, the two deciſians of Jones, Cc. and has not 
ſcrupled to call them judgments without ſufficient reaſon 
to ſupport them; and he was induced to form this 
opinion from the following conſideration, viz. That it 
was extraordinary, that the judges ſhould determine 4 
bond to be good, which might be turned to fo many 
ill purpoſes; as one part of the buſineſs of a court of 
jultice was to diſcourage any device, that tended directly 
or indirectly to introduce the very miſchief, which the 
itatute of the 21ſt of Elix. was made to prevent; and yet 
by means ot this judgment, that ſtatute has been rendered 
uſcleſs. 

One 
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One of the learned judges, who inſtructed your lord- 
ſhips, a few days ago, with ſuperior {kill and ability, prove 
ed in the courſe of his argument, that the point now un— 
der your conſideration was not the point in queſtion, when 
the two caſes were determined, on which ſo much ſtreſs was 
laid in the courts below, as well as by all, who have argued 
before this houſe for the validity of theſe bonds; and if 
ſo, theſe precedents, which have been hitherto ſo much 
relied on, are not at all to the purpoſe, and no regard 
ought to be paid to them; but the learned judge did not 


ſtop here, for he produced a caſe in point, the caſe of 


Paſchall and Clerk in the 15th of James I. when the court 
determined, that, the patron totes a bond of reſignation at 
three months warning, it was ſimoniacal within the /latute. 
It has been uſual to pals by tnis caſe as not authentic, but 
the learned judge went into this point alſo, and ſhewed it 
to be a genuine report of the famous attorney general, 
Mr. Noy, 

This, my Lords, puts the matter in a new light, The 
caſes of Jones, &c. are ſhewn not to be applicable to the 
preſent ſubject, becauſe the point now under the conſi— 
deration of this houſe, was not the point in queltion 
when theſe two caſes were determined; and beſides this, 
the caſe of Paſchal and Clerk is produced, wherein the 
point now befure your lordihips was the matter in queſ- 
tion, when that caſe was determined, and then the court 
adjudged general bonds of refiznation to be ſimoniacal 
within the ſtatute, | 

But ſuppoſing, my Lords, that the point now under 
conſideration was really the ſame, as was determined in 
thoſe two caſes of Jones, &c. yet there is x circumſtance 
attending the preſent caſe, which cannot but have great 
weight with this houſe, I mean, my Lords, the uniform 
declaration of all the judges, who have hitherto delivered 
their opinions on this occaſion ; that if this caſe had been 
res integra, the judgment ought to have been different; 
but the weight of theſe two precedents of Jenes, &c, and 
of many others for ſo great a length of time, prefles ſo 
hard upon them, that they are unwilling to make any 
aiteration, leſt they ſhould be conſidered as removing land- 
marks, and unſettling principles, which had prevailed for 
near two centuries, 

Much reverence, my Lords, is certainly due to ſuch de- 


eiſions of our courts, as have been uniform, and long ac- 


quieſced in; but if, in ſucceeding times, great and mani- 


fold inconveniences ſhould be found to ariſe from perſiſt- 
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ting in ſuch determinations, and no inconvenience from 
altering them, the caſe is too plain for me to tell this 
houſe what ought to be done. 

There are ſome deciſions on the books, which can 
hardly be reconciled with the common feelings of huma— 
nity ; and I need go no farther back than laſt year for an 


example. The caſe I mean is White and White, which 
was brought by writ of error from Ireland to our court of 
King's Bench, and then by a writ of the like kind to this 
houſe, and the judgment was affirmed by your lordſhips, 
purely on the authority of precedents, Many of your 
lordſhips were, I well recollect, diſpoſed to reverſe the 


judgment; but on your being aſſured by two learned and 


noble lords, that the titles of the eſtates of half the great 
families in England and Ireland would have been ſhaken, 
if the judgment had been reverſed, you thought it expe- 
dient to affirm a judgment you did not approve of, leſt, 
by reverſing it, a door might have been opened to endleſs 
law-ſuits. [ See this caſe of White and White in the Appendix.) 

But the preſent caſe, my Lords, is not of that kind, It 
has been allowed by all the judges, that general bonds 
of reſignation may be abuſed; and it is notorious, that a 
moſt ſcandalous uſe is, at this time, made of them ; and 
no body has pointed out any one inconvenience, that 
would ariſe from the reverſal of this judgment : But the 
great advantages, which would thereby inſtantly accrue te 
religion, learning, good order, and Giſcipline, are fo 
obvious, that it would be impertinent in me to lay them 
before your lordſhips “. One conſequence, however, 
which would follow from reverſing this judgment, ought 
not to be concealed, viz. That all the benefices, the 
preſentations to which were obtained by giving ſuch 
bonds, would become immediately vacant, and the pa- 
tronage for this turn forfeited to the crown ; but as ma- 
ny, we ought in candor to preſume, have given as well 
as taken theſe bonds, without any bad intention, it would 
be neceſſary to paſs a ſhort bill for quieting patrons and 
incumbents in the poſſeſſion of their rights; and I am not 
4r wh that any ſolid objection can be made to ſuch a 
bill. 

I will beg your lordſhips' patience, for a few minutes 
longer, whilſt I make a remark or two on what one of 
the learned judges ſaid, reſpecting the oath againſt Si- 
mony, as it ſtands in the 40th of the canons in 1603. 

It was inſinuated, that as theſe deciſions in favour of the 
validity of general bonds of reſignation were made on an 
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act of parliament in the 31ſt of Eliza. a clergyman who had 
given a general bond of reſignation ſor obtaining a pre- 
ſentation, might ſafely take an oath agaiolt Simony, which 
is required by a canon agreed upon in the ſucceeding reign. 
In order to ſet this matter in a clear light, it will be 
proper to obſerve, that in very early times the oath againſt 
Simony was to this effect, viz. That, for the obtaining the 
preſemation, he (the clerk) had neither promiſed, nor given > Lyndwood 
any thing to bim that preſented him,—nec aliquam propter hac . 
inierit pattionem,—nor entred into any covenant for that end, 
viz, to obtain the inſtitution, —propter hac, i. e. lays 
Lyndwoed, ut preſentetur. In the time of archbiſhop Court- Anno 1381. 
ney the form of the oath was more full, the following 
claufe being added, viz. * That neither themſelves, nor » gee Regiſter at 
any friends of theirs, are under any bonds about the re- Lambeth. 77e 
ſignation or exchange of thele benefices. Here the oath geg Biſhop 
is expreſsly againſt all bonds of reſignation. S:iilingflee:'s 
In the form of the oath, which was afterwards made anfwer to Biſhop 
, ; Burner, in Mi- 
uſe of, there is no mention made of bonds, but the words ,,,\...:.. nic. 
are, ſimoniacal payment, contract, or promiſe; and as all courſes, page 40, 
payments, contracts, or promiſes, which are made for ,, 
the purpoſe of obtaining a preſentation, were confidered 
as ſimoniacal by the eccleſiaſtical law; and as the form 
of the oath, which is required by the canons of 1603, 
is word for word the ſame, as what was in uſe Jong be- 


courſe to the deeiftions in Nminſler- hall on points ſup- 
poſed to have ariſen out of that act, for the meaning of 
thoſe words ſmeniacal payment, &c, but we mult inquire, 
what the ſenſe was, in which thoſe words were taken, 
when the oath, in that form, was firſt impoſed; and I 
need not tell your lordſhips, that they were interpreted 
in thoſe days in ſuch a manner, as to extend to every 
kind of bargain, promiſe, aſſurance, and the like, which 
could poſſibly be made in order to obtain a preſeatation 
to a benefice. 

Beſides all this, the ſtatute of the 31ſt of Elix. makes See page 6. ſ. 9. 
no alteration in the ecclefiaſtical laws, but leaves them 
Juſt as they were; and to thoſe laws therefore recourſe 
muſt be had, for the true meaning of the word ſimoniacal 
payment, &c. and not to the common, or ſtatute law, 

This being the caſe, my Lords, I will venture to fay, 
that no clergyman of theſe days, who gives a bond of 
reſignation in order to obtain a preſentation to a benefice, 
can ſafely take the oath againſt Simony, as it ſtands in 


the canons of 1603. | 
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I would not have your lordſhips imagine, that T pre- 
ſume to lay down this doctrine on my own authority 
only; for I can produce the authority of two of the 
greateſt prelates ſince the Revolution, I might add, fince 
the Reformation ; and who, as they were converſant in all 
parts of uſeful learniag, ſo did they particularly excel in 
the knowledge of our eccleſiaſtical laws. — The prelates 
I allude to are Stilling fleet and Gibſan.— The former, not- 
withſtanding what was ſaid by one of the learned judges, 
has declared himſelf againſt bonds of reſignation of all 
kinds, in divers parts of his voluminous writings ; as 
well in thoſe which he publiſhed himſelf, as in thoſe 
which came out after his death; and, in one place he 
expreſsly calls ſuch bonds, ſnares to the conſciences of 
clergymen; * and this he ſays in alluſion to the oath 
againſt Simony, which, he adds, muſt be interpreted, not 
by any deciſion in /Yeftmin/!er-hall, but by our own cc- 
cleſiaſtical laws, or by the texts of the canon-law. 

As to the other authority, biſhop Gibſen, he has de- 
JIivered the ſame opinion in more places than one, in his 
uſeful work the Codex Juris Ecclſiaſlici, &c. and I hap- 
pen to be acquainted with the caſe of a preſentation to 
a vicarage in Zzert/ord/hire, to which this ſame biſhop 
refuſed to give inſtitution, becaule a bond of reſignation 
had been given by the preſentee; though it was one of 
thoſe bonds, which are faid to be the leaſt exceptionable, 
if a bond of any fort can be ſaid to be without exception. 

thought it my duty, my Lords. as a member of the 
beach to which I have the honour of belonging, to take 
notice of this circumſtance, Jeſt, if what fell from the 
learned judge had met with no contradiction from this 
part of the houſe, it might have been concluded, that in 
cale your lordthips ſhall not think fit to make any altera- 
tion in this judgment, a clerk Who had given a bond ta 
relign, in order to obtain a preſentation, might ſafely 
take the oath againſt Simony. 

Lett ſo pernicious a doctrine as this ſhould get abroad, 
and the authority of a learned judge be quoted for it, [ 
could not excuſe myſelf from making theſe remarks; and 
cannot better conclude them than in the words of 
bithop Stilling fleet himſelf, T herefere, ſays he, my re- 
guejt is to all ſuch clergymen as are in danger of having ſuch 
bonns put upon them, that they would fludy the caſe, and ſa- 
tisfy their minds, before they venture upon taking an oath, which 
may at.erwards rb them of that peace and tranquillity of 2 
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which every good man will eſteem above any benefice in the 
world, 

I thank your lordſhips for this indulgence, and humbly 
move, that the judgment be reverſed, and that judgment 
be entered for the plaintift in error, 


The Biſhop of Landaff ſaid, that though he was ex- 
tremely ſenſible how much it would become him, to en- 
deavour to beſpeak the indulgence of the houſe, for the 
jiberty he was then taking of delivering his ſentiments on 
a ſubje&t which had received fo able and fo ample a 
diſcuſſion from the learned judges, and from his brethren 
who had ſpoken before him, yet he held their lordſhip's 
time to be far too precious to be conſumed in liſtening to 
any preface or apology which he could make. He was 
the more emboldened to deliver his opinion on the ſub— 
ject, from obſerving that the judges themſelves. were not 
agreed in theirs ; had they been pe: fealy united in ſenti- 
ment, he ſhould have had much greater ſcruple and heſita- 
tion in ſpeaking than he then felt; yet even in that caſe, 
he could not have ſuffered himſelf to have remained alto- 
zether ſilent, on ſuch an occaſion, when a queſtion of the 
greateſt importance, both with reſpect to the intereſts of 
the eftabliſhed church, and the general intereſts of the 
Chriſtian religion, was to receive the ſolemn and final 
adjudication of that houſe, 

The importance of the queſtion, he obſerved, with 
reſpe&t to the eſtabliſhed church, was evident enough, 
from the effect which its deciſion might, eventually, have 
on its revenues; they might be very materially injured 
thereby. There was not, he was perſuaded, one of their 
lordſhips, who had duly weighed the cauſe and religious 
utility of an eſtabliſhed church, and made himſelf ſuffi- 
ciently acquainted with the extent of the revenue appro— 
priated to the ſupport of our own, that could ever enter- 
tain the moſt diſtant wilh of ſceing that revenue leſſened. 
The proportion indeed, he ſaid, in which that revenue was 
diſtributed amongſt the clergy might, in his ſincere 9pi- 
nion, eaſily admit an improvement conducive alike to the 
good of religion, and the welfare of the ſtate; but that of 
wnateyer ſentiments their lordſhips might be on that head, 
he was certain they would concur with him in thinking 
that the whole revenue, when taken in the groſs, was not 
more than {uficient, if ſuticient, tor the proper mainte- 
nance of the eftabliſhz:d church; it could not, without 
danger to the civil community, admitof any diminution, 


But the legality of general bonds of reſignation, if their 
lord- 
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lor#ſhips ſhould adjudge them to be legal, would have x 
direct tendency to diminiſh that revenue in a great de- 
gree ; for no ſooner would that Jegality be generally 
known, but pettifoggers of the law, money ſcriveners, land 
ſurveyors, and all the ſimoniacal jobbers of eccleſiaſtical 
property, would conſpire with needy patrons, and with 
more needy clerks, to invent go prin a thouſand co]- 
lufive plans to rob the church of a portion of that patii- 
mony, which the pious wiſdom of their anceſtors had 
annexed to it, and which their piety, he truſted, and their 
wiſdom would never ſuffer to be diſſevered from it. 

But the importance of the queſtion, he ſaid, might be 
conſidered in another and more momentous view, as it 
reſpected the purity of our holy religion. It was not for 
the ſecurity of the church revenue, that he was in an 
degree ſolicitous, except ſo far as that ſecurity tended to 
render the clergy more fitted to diſcharge with fidelity 
the high duties of their ſacred function. General bonds 
of reſignation put the miniſters, who ſubmitted to them, 
into a ſtate of dependence, awe and apprehenſion, incon- 
ſiſtent with their ſituations as preachers of the goſpel, 
The Pope, in former ages, was a great encourager of re- 
ſignations among the clergy of this kingdom, becauſe he 
obtained a year's income of the benefice upon every avoid- 
ance ; but neither were the catholic clergy of this coun- 
try at that time, nor are they, he believed, at this time, 
fettered by general bonds of reſignation. In the church 
of Scotland, he ſpoke, he ſaid, under the correction of many 
noble lords in that houſe, who certainly knew the matter 
much better than he did: But he believed he was right in 
ſaying that this unholy traffic in holy things had not yet 
polluted the minds of either the patrons or miniſters in the 
church of Scotland; nor was it practiſed in any proteſtant 
church in Chriftendom, at leaſt not in the ſame degree in 
which it was practiſed in our own. This traffic, he ſaid, 
was a fore ſcandal to the church of England; and he hop- 
ed, from the high ſenſe of religion and honour which had 
accompanied the deliberations of that houſe, that the time 
was now come when it would be no longer endured. 
Even in the primitive ages of the Chriſtian church, when 
it was not only unprotected by the civil power, but per- 
fecuted by it ; when kings, inſtead of being its nurſing 
fathers, were the bittereit of its enemies; even then, 
when the clergy were maintained out of the eleemoſynary 
collections, which, by the direction of St. Paul, were 
made by every congregation of Chriſtians every Lord's 
| | days 


day, 
depen 
ality 
2 bt 
rice 
Lande 
upon 
tians, 
was 
their 
take ' 
who 
accu 
wiſh, 
threr 
rende 
afrait 
reprc 
with 
of th 
their 
the « 
timi. 
veni 
wou 
H 
that 
inco 
a pr. 
whe 
mak 
con 
fuct 
gali 
the 
to b 
lord 


Law of Simony. 


day, a miniſter of the goſpel was not in fo precarious, 
dependent, and every way improper a fituation as the le- 
gality of general bonds of reſignation would place him 
in, becauſe his ſupport did not then depend upon the ca- 
price of ſome one flagitious individual, who might be of- 
fended by the evangelical freedom of his diſcourſe, but 
upon the good ſenſe of hundreds of well-difpoſed Chriſ- 
tians, who felt themſelves edified thereby. This, he ſaid, 
was a very ſerious confideration, and much deferving 
their lordſhips' attention; he did not wiſh, nor, he would 
take the liberty to ſay, was there a biſhop on the bench 
who wiſhed, to ſee the clergy rendered inſolent by an 
accumulation of wealth and power; but he muſt ever 
wiſh, and he was ſure he ſpoke the ſenſe of all his bre- 
thren, they muſt all of them ever wiſh to ſee the clergy 
rendered fo independent of all men, that they need net be 
afraid to tell any man of his fins ; but that they might 
reprove, rebuke, exhort, and preach the word of God 
with ſincerity and truth, without ſhrinking from that part 
of their duty, from an apprehenſion of being turned out of 
their benefices if they diſcharged it. The alienation of 
the church revenue, and the introduction of a ſpurious, 
timid, temporizing Chriſtianity, were two great incon- 
veniences, to call them by no harſher appellation, which 
would attend the legality of general bonds of reſignation. 
Here he obſerved, that he ſhould probably be told, 
that he was guilty of a great ſoleciſm in adducing the 
inconvenience attending general bonds of reſignation, as 
a proof of their illegality. But he was not, he ſaid, fo 
wholly ignorant of the firſt principles of reaſoning, as to 
make any ſuch concluſion ; he did not affert, that the in- 
convenience he had ftated was a proof of the illegality of 
ſuch bonds; but he humbly thought, that where the le- 
gality was wholly queſtionable, as it eonfeſſedly was in 
the preſent caſe, the inconvenience might have, and ought 
to have, and would have, ſome weight in determining their 


lordſhips judgments on the ſubject ; nay, he was diſpoſed 


to go farther, for he thought, that though the inconve- 
nience was not a direct proof of the illegality of the 
bonds, yet if the matter was to be at all decided by the 
common law, it was a ſtrong preſumption of it; for the 
preſumption appeared to him to be well grounded—that 
what was repugnant to the common intereſt, could not be 
conformable to the common law of the kingdom; but 
that general bonds of reſignation were repugnant to the 
common intereſt of the kingdom, was what ſome of the 

judges 
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judges had ſtrongly intimated, and what ſew of their lord- 
ſhips, he believed, was the matter a res integra, would 
ſcruple to a{i;m, 

He had heard, he ſaid, but four reaſons mentioned, in 
proof of the utility of even ſpecific bonds of reſignation, 
One reſpected the binding the clerk to a longer reſidence 
in his benefice than the law required ; the ſecond related 
to the reſtraining him from enjoying pluralities, in 
caſes which the law allowed; the third and fourth had 
reference to the convenience of private families, in pre— 
venting the ceſſion of livings by the acceptance of biſhop- 
rieks, and in providing tor ſons, or other connexions, 
when they came of age to hold livings. The two firlt 
reaſons appeared to him to be well founded in law; for it 
was certainly Jawtul for a man to give a bond teſtrictive 


of his natural or civil liberty, provided the reſtriction was 


for a good purpole, for a purpole of public utility. But 
the legal validity of the other two reafons was not ſa 
obvious to his apprehcnſion ; the purpoſe of the bond 
in either of the caſes was not good ; it was good for par- 
ticular families, but it was not good for the community 
at large; and it was better that particular families ſhould 
ſuſtain a little injury, than that the public ſhould 
ſuffer a great inconvenience, Here, he ſaid, he muſt cor- 
rect his expreſſion; he was incorrect, he thought, In ay 
ing that private families would ſuſtain any injury, in 


having fpecial bonds of reſignation adjudged to be illegal: 


There might, according to our preſent notions of theſe 
things, be ſome hardſhip, but there would be no injuſtice 
in the caſe; for it ought ever to be remembered, that the 
745 patronatus was a ſpiritual truſt, and could not proper— 
ly be conſidered as a ſource of temporal benefit. When 
the right of patronage was firſt granted to lords of manors, 
and other laymen who built or endowed churches, there 
can be no doubt that they preſented their clerk to the bi- 
ſh1p, not conditionally, but abſolutely, not for a term of years, 
or to reſign at the requelt of the patron, but for the whole 
of his life. 

With reſpe& to general bonds of reſignation, he ſaid, the 
matter, it ſeemed, was not now a res integra; there kad 
been in the courſe "of above two hundred years many ad- 
judged caſes, and that we muſt, it was contended, of ne- 
ceſſity adhere to the precedents. The fare deciſis, the /tare 
ſuper antiguas vias, was a maxim of law ſanctihed by ſuch 
length ut uſage, ſuch weight of authority, that he durſt 


not | produce any one of the arguments which ſuggetted 


then - 


Law of Simonv. 
themſelves to his mind in oppoſition to it; though ſome 
of them tended to queſtion its utility, and ſome of them 
its juſtice, It was a maxim which his hitherto courfe of 
ſtudies had not brought him much acquainted with ; if 
was not admitted in philoſophy ; it was not acknowledg- 
ed in divinity ; for divines did not allow that there were 
any infallible interpreters of the Bible, which was their 
ſtatute book : they maintained that fathers, churches, and 
councils had erred in their interpretations of that book, in 


their deciſions concerning points of faith; this, as Pro- 


teftants, they ever muſt maintain, or they could not juſ- 
tify the principles on which they emancipated themſelves 
from the bondage of the church of Rome. But be it ſo, 
let this maxim, as applied to the law, be admitted in its full 
extent, what follows? nothing in this caſe, he ſaid ; for 
the plaintiff had averred, and one of the learned judges 
had been pointed in proving, that the caſe in queſtion 
was not fimilar to any one of the caſes which had been 
adjudged in the courts below. Now a light variation of 
circumſtances, he thought, vitiated the validity of a pre- 
cedent; and the ground upon which it vitiated it, he 
apprehended, was this—that we could not tell whether 
this variation of circumſtance, had it been contemplated 
by the judge, or the court which firſt cſtabliſhed the 
precedent, whether it might not have operated ſo as to 
have produced a different judgment? We were all ſenſi— 
ble, he ſaid, that when the mind was ſuſpended, as it 
were, in equilibris by the equal prevalence of oppoſite rea- 
ſons in caſes of intricacy, what a little circumſtance 
would cauſe it to preponderate; and this little circum- 
ſtance by which any caſe differed from an adjudged caſe, 
leſlened, if ir did not annihilate, the weight of a prece- 
dent qua precedent. But let us ſuppoſe, continued he, tho? 
we do not grant it, that the caſe of the plaintiff is ſimilar, in 
all its circumſtances, to ſome one or more of the cafes which 


have been adjudged below; ſtill it will not follow, that 


the houſe of lords is to be bound by the precedents of 
thoſe courts ; if it 1s, the rizht of appeal is 4 nugatory 
buſineſs. A precedent is a Judgment that has been ac— 
quieſced in; but the tubject is not bound to acquieſce in 
the judgment of the courts below; he may think that 
the judgment of thoſe courts is contrary to law, end he 
has a right to come to this houſe to know whether it be 
ſo or not; and this houſe in delivering its opinion docs not 
make law, but declares what the lzw is; the courts below 
interpret a ſtatute one way, this houſe may ſee reaſon to 
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interpret it another, and in that caſe the conſtitution has 
ſaid, that the courts below miſtook the ſenſe of the ſta- 
tute, and that the interpretation which it receives in this 
houſe is the right interpretation, Precedents may be 
obligatory in the courts in which. they are eſtabliſhed, and 
they may there be uſeful, in expediting proceſſes, and in 
eaſing the ſhoulders of the ſubject from that great and 
rmavoidable burthen, the uncertainty of the lau; but their 
operation ſhould not be extended beyond the walls of 
thoſe courts ; it ought not at leaſt to be extended into 
the houſe of lords. If, indeed, there were any prece- 
dents of that houſe, concerning the legality or illegality of 
general bonds of reſignation, thoſe precedents would have 
deſerved weight in the preſent caſe ; but there was not 
one precedent of the kind to be met with on their jour- 
nals ; ſo that whatever might be thought as to the no- 
velty of the caſe in the courts below, it was undoubtedly 
new in that houſe, free and unſhackled by precedent, 
Their lordſhips' deciſion would on this day eſtabliſh a 


precedent which their poſterity would revere and fol- 


low ; it behoved them then—he begged pardon, he did not 
mean to inform them of their duty, but to attend to his 
own; it concerned him at leaſt to weigh the matter with 
caution, to give juſtice on the legal merits of the queſ- 
tion, as if it had never been decided in the courts below. 
—And here, he ſaid, he was fully conſcious of his inability, 
and he acknowledged it with humility ; he was not equal 
to the full legal inveſtigation of the queſtion. But as it 
was ſometimes of uſe, to know how the peruſal of a ſta- 
tute ſtruck a plain unprofeſſional man, he would briefly 
{tate to the houſe, how the ſtatutes in queſtion, namely, 
that paſſed in the 31ſt of Elia. and in the 12th of queen 
Anne, to prevent corrupt preſentations to benefices, had 
ftruck him. He was ſenſible that the words * general 
bonds of reſignation” were not to be found in either of 
the ſtatutes, and conſequently ſuch bonds were not ex- 
preſsly totidem verbis prohibited by the ſtatutes, and if eve- 
ry thing that was not totidem verbis prohibited by act of par- 
liament, was to be conſidered as allowed by that act, then, 
unqueſtionably, general bonds of reſignation were legal. 
but he begged leave to conſider the ſubject in another way. 
During the ſhort time in which he had the honour of a 
{eat in that houſe, he had heard many diffuſe and elegant 
orations on different ſides of the ſame queſtion, by which 
his underſtanding had been ſo bewildered, and his judg- 
ment ſo perplexed, that he had not been able to coine 
at any concluſion, till he had diveſted the debate of all its 
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ornament, and examined the matter by the dry principles 
of ſcholaſtic reaſoning. Would their lordſhips allow 
him, inſtead of dilating on the ſcope of the ſtatutes in 
queſtion, to ſum up what he had to obſerve upon them in 
chat dry way ? A ſyllogiſm, he acknowledged, was not a 
mode of reaſoning or argument much uſed in that houſe, 
nor much calculated to conciliate its attention, but it 
ſerved to compreſs much matter into a little compaſs, and 
to inveſtigate truth with certainty. The ſyllogiſm which 
he would propound to their Jordſhips* conſideration was 
ſimply this. That practice cannot be conformable to 
the ſpirit and meaning of an act of parliament, which en- 
tirely fruſtrates the very end and purpoſe for which the 
act was originally made :—but general bonds of reſignation 
entirely fruſtrate the very end and purpoſe for which both 
the ſtatutes were made: therefore general bonds of reſig- 
nation cannot be conformable to the ſpirit and meaning of 
thoſe ſtatutes. —-How general bonds of reſignation fruſ- 
trated the ends of thoſe acts would appear by a fingle exam- 
ple. Suppoſe a living to be now vacant, the value of the 
next preſentation to be 50001]; the patron, by the 31ſt of 
Elia. cannot ſell this preſentation ; the clerk, by the 12th 
of queen Anne, ( ſee page 27.) cannot buy it; a general 
bond of reſignation puts both parties much at their eaſe, 
the clerk, in conſequence of it, gets full poſſeſſion of 
his living ; the patron the next day ſues his bond, or, 
without a ſuit, gets poſſeſſion of his money ; and thus the 
vacant preſentation is virtually fold by the patron, and 
virtually purchaſed by the clerk, and the legal end and in- 
tention of both ſtatutes is legally, if general bonds of re- 
ſignation be legal, eluded and defeated, This, he ſaid, 
was the way in which the matter ſtruck bim; yet he was 
not quite certain whether he was not out of his depth; 
ſometimes he thought that he touched the ground, at 
other times he ſeemed to himſelf to be afloat ; the cauſe 
of his uncertainty was {imply this; he did not know in 
what degree we were to be guided by the letter, in what 
by tne ſpirit and meaning, of an act of parliament; he 
was not fully acquainted with the doctrine concerning 


the legal latitude of the interpretation of ſtatutes; he 


would leave, he ſaid, that point to be diſcuſſed by abler 
judges, and proceed to trouble their lordſhips with an 
obſervation or two on the oath againſt Simony, and on 
the form of reſignation, He meant not in what he ſhould 
lay on theſe heads to caſt the ſlighteſt imputation on the 
moral Character of the cleik. in queſtion; he knew nothing 
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of him farther than this tranſaction taught him, and it 
was very poſſible for him to have thought, and he queſtion. 
ed not he did think, that he was not engaged in an im- 
proper tranſaction. 

In the firſt place, it was to be obſerved, that every 
clerk, before inſtitution, ſwore that he had not made any 
Sai contract for, or concerning the procuring of 
his benefice. The force of this oath, he ſaid, depended 
on the conſtruction of the two terms fimonizeal con- 
tract. The term Simony was a vety complex term; 
it extended to more caſes than had been enumerated in 
any law book; but thus much he thought, it would be 


allowed on all hands, was included in the idea of Simo- 


ny. Every pecuniary contract entred into by a clerk, 
by means of which he procured a preſentation to a vacant 
benefice, and without which he would not have procured 
a preſentation to it at all, was a ſimoniacal contract; — but 
a general bond of reſignation was a pecuniary contract 
entred into by a clerk, by means of which he procured 
a preſentation to a vacant benefice, and without which 
he would not have procured a preſentation to it at a!l,— 
and therefore a general bond of reſignation (he proteſted 
that he had not acuteneſs enough to fee any fallacy in the 
concluſion) was a ſimoniacal contract. Here, faid he, 


it may be remarked wich apparent ſubtilty, that a bond 


to reſign a benefice is not a bond to procure a benefice ; 
and the aſſertion may afford matter of ridicule to thoſe 
who are diſpoſed to perplex the argument ; but ridicule 
was not the teſt of truth, it was a cobweb ſpread by 
artful men to entangle weak underſtandings ; and he did 
maintain, that though a bond to reſign a benefice, and a 
bond to procure a benefice, were not in words the ſame 
thing, they were the ſame in purpoſe and eftect. The 
cauſe of any effect, he conceived to be that, which being 
taken away, the effect itfelf would not take place; but a 
general bond of reſignation was the cauſa fine qua non, the 
immediate efficient cauſe of the preſentation; for if the 
bond was taken away, no preſentation would take place; 
the bond therefore was a contract for procuring the liv- 
ing; it was the one eſſential mean of procuring it; for 
without it the living would not have been procured 
at all. 

In the ſecond place he would beg for a moment their 
lordſhips* attention to the form of reſignation. In the 
old Latin form, and the modern Engliſh one was, or 


ought to be, a tranflation of it, the clerk who tendered 
his 
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his reſignation to the biſhop uſed theſe words Nn wel metz 
ceattus, vel ſiniſlra aligua machinatiane motus, ſed ex ſpontanea 
voluntate, pure, ac ſimpliciter renuncis et reſigno. Now if there 
was any meaning in Janguige, he contended, that a clerk 
who had given a gener al be ond of re{1onation could not 
uſe that form. How was it poſible for him to ſay, 
that he was not metu coattus, when he was conirained 
by the terrors of his bond; that he was not fuiſtra 
machinatione motus, nen he was compelled to the action 
by all the untoward machinery of the law; that he did it 
ex ſpontanea voluntate, pure, ac ſimfliciter; no, there was no 
ſimplicity, no purity, no ſponaneity in the caſe; or if 
any, it was that fort of ſpontaneity which a man felt 
when he delivered his purſe to a 10bber; no, the refig- 
nation did not proceed from the ſpontaneous, intrinſic 
movement of his own mind, but from the compulſive, 
extrinhic energy of his bond, 

The biſhop concluded by ſaying, that he had detained 
their lordſnips too long; that he had riſen ſo early in 
the debate, not from any vanity of expectation that his 
opinion could have weight with any perſon but himſelf; 
but from a wiſh to have the judgment which he had 
tormed corrected if it was wrong ; for he hoped that ſome 
noble lord would cor-leſcend to inform him of the miſ- 
takes he had commitied in his reaſoning, as it was 
but too probable that, in io novel a ſubject, he had com- 
mitted many. 


The Biſhop of Gloaverfter :=-My Lords, I beg leave to 
trouble your lordſhips with a few words on th- ſuvject 
before the houſe, 1 feel very ſenſibly the diladvantape 
under which any one mult appear, who preſumes to call 
in queſtion the validity of the deciſions of the courts of 
IVeflmin/tcr-bail, I cannot forget, on this cccafion, the: 
peculiar regard that was paid to juch jadictal opinions in 
the Reman law, dehich received guat additions and im— 
provements from what was called the dijfutatio 751 ; 4 lud 
in which the Reponja Prugentum, wen collecied into a 
body, conſtituted an eminent branch of the . Civ . 
erigtun, and was irſelf, emphatically, called %% Civ. 

In our own country alſo, che judgments of ine Ta 
courts of juſtice have always, end defervecly, been con— 
!iiered as of the higheſt authority, and the fame rule 05. 
tains with us as with the Romans, Res ju d cute pro wor ſtats 
babetur. But however wife and faluiary t! 
be in general, it is not of ſach a natu;e 2s ts admit of 
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no exception: The deciſions of Neſiminſter-hall do not maiz 
law; they do indeed, as Sir Matthew Hale obſerves in his 
Analyſis of the laws of England, declare to the parties in a 
ſuit what the law in a particular caſe is; but they are ſo far 
from being poſſeſſed of a legiſlative authority, that they are 
not concluſive even to the parties themſelves; for the 
matter may be brought to a rehearing before a ſuperior 
court, and by the judgment of that court, or, in the laſt 
refort, by the judgment of this houſe, may finally be 
reverſed, In the caſe now before your lordſhips, there is 
not, and, as appears to me, there never has been, a 
perfect uniformity of opinion, even among the judges; 
and more than obſcure intimations have been given, that 
had the matter been res integra, and now arſt brought 
before the courts, they might poſſibly have decided in a 
very difterent manner from that which has now obtained, 
( ſee page 76). The noble and learned lord, who, on this 
and every occaſion which has come before this houſe ſince 
I had the honour of fitting in it, has protected, and 
with ſuch unintermitting vigilance, whatever concerns 
the intereſts of the church eſtabliſhment in general, and 
the rights of the parochial clergy in particular, has in 
the queſtions propoſed by him to my lords the judges, 
ſufficiently declared his own doubts concerning the 
validity of the former deciſions ; and in fo doing has fur- 
niſhed others with the beſt apology for entertaining the 
ſame doubts alſo. I admit, in the utmoſt extent, the 
utility and expedience of the practice of Meſiminſter- hall, 
for judges to abide by the doctrine of former precedents, 
| Where the ſame points come again into litigation. Judges 
may not think themſelves at liberty, in ſuch caſes, to 
determine according to their own private judgments; they 
may conceive themſelves obliged by their oaths to ad- 
here, ſtrictly and inviolably, to the judicial opinions of 
their predeceſſors. The credit, therefore, and what is 
more, the rectitude, the juſtice of the deciſions of the 
courts of law remain unſhaken; and yet your lordſhips 
may have ſufficient cauſe for not permitting their au- 
thority to influence your own determinations. The rule, 
which regulates the conduct of the judges in their ſeveral 
courts, does not, I apprehend, apply to your lordſhips, 
even when fitting here in your judicial capacities. If 
the cauſe brought to your lordſhips' bar in the way of 
appeal be in its own nature clear of all the intricacies and 
ſubtleties of law; if it be of ſuch plainneſs and ſim- 
plicity, that any man of common underſtanding is fully 
com- 
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competent to diſcern its conſiſtency or otherwiſe with the 
Jaw of the land; your Jordſhips owe it to your own 
native ſenſe and dignity, not to addict yourſelves to the 
words or authority of any maſter, but to confult im- 
partially your own feelings, and to act agreeably to the 
convictions of your own minds, 

In order to form a juſt opinion of the caſe before your 
lordſhips, it will be neceſſary to ſtate with accuracy the 
ſeveral laws concerning it. The only fatute which any 
way relatcs to it is the 31ſt Eliz, c. 6. made for the 
avoiding of Simony and corrupt preſentations. But as that 
ſtatute in ſec. 9. expteſsly provides; „ that it ſhall not 
extend to take away or reſtrain any puniſhment or 
<< penalty preſcribed by the laws zcclefiaftical for any of 
© the offences mentioned in the act,“ it becomes further 
neceſſary, in order to be poſſeſſed of the whole law on this 
ſubject, to conſider what the eccleſiaſtical laws concerning 
Simony were, before the act of Elizabeth was made. 

I do not mean to take up any of your lordſhips' time 
in travelling through the Reman canon law, as chiefly 
contained in Gratian's decree and the Decretals, though it 
were eaſy to cite from thence a variety of texts, in which 
Simony is condemned in the ſcvereſt terms, as a crime 
deteſtable in the eyes of God and man. But I would now 
confine myſelf to what may be called the canon law. of 
England, which comprehends, beſides the collections of 
the Roman pontitts, legatine and provincial conſtitutions ; 
the former made in national ſynods under the cardinals 
tho and Othebon, in time of our Henry III. and com- 
mented on by hn de Athon; the latter made in pro- 
vincial ſinods, under ſeveral archbiſhops of Canterbury, 
and collected by William Lyndusod, who was biſhop of St. 
David's in the reign of Henry V. Nothing can be more 
clear and preciſe than the definition of Simony by this 
law: Simonia eft ſpiritualium accepiio, ve donation nan 
gratuita; the giving of a ſpiritual office by a patron, the 
acceptance of ſuch an office by a clerk, which is not 
gratuitous, In the church of England, for many cen- 
Luries, there hath been an oath againſt Simony, varying 
ſometimes in the form and expreſſion, but in effect and 
ſubſtance always the fame, In a provincial conſtitution 
at the council of Oxford, in the year 1222 | Lyndwwor, 
L. 2. de jurejurando, cap. præſenti. ] This oath obliged the 
clerk to ſwear, guod propter preſentationem i!lam nec pro- 
merit nec dederit aliquid præſentanti, nec aliquam propter 
lic inierit pattionem : Propter hoc, that is, as archbiſhop 
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$:cker explains it, propter hoc negotium preſentationis, or, 
accordiny to Lyndwveed, ut preſentaretur. By this oath every 
promiſe, or pift, or agreement whatſoever, that is made 
prefter hec, for th « purpoſe of procuring a benefice, which 
is the confideration or cauſe of procuring it, and without 
which it would not have been procured at all, is ſimoniacal. 
| find no ſuch diſtinction as that mentioned by the 
learned chief baron who ſpoke on Vedneſday, of pactis 
Hine, and adio inhonefia; for every pactio was con- 
iulered as ine, which was the condition of getting 


the living, however Jawful and innocent, and even 


commendable, ſuch a pædtio might otherwiſe be. But it 
may be ſurzgeſied here, that the eccleſiaſtical con— 
{titutions, which compoſed our national canon law, 
are now at leaſt gone into deſuetude ; and whatever may 
have been their authority ſormerly, they are become 
obſolete by time. To which I anſwer, that none of 
them, I apprehend, have been ſormally repealed; and, 
what is more, their validity has been ſolemnly acknow- 
I:d2ed by an act oi pa uliament, The act I mean is not 
that of the 31ſt of Elizabeth, but another, made many 


years before, the act of 25th Henry VIII. c. 19th. In 


which it is enacted, that * till a review ſhould be made 
of the canon Jaw”, (and no ſuch review hath yet been 
made, though your lordſhips know it was attempted in 
the reign of Aenry VIII. and again in that of Zdward 
VT. and a third time in the beginning of the reign 
of Queen Elizabeib,) “ all canons, conſtitutions, 
and ſynodals provincial, already made, ſhould be en- 

forced as law, fo far as they are not contrariant to 
© the law concerning the king's prerogative, to the 
£ common law, or to the ſtatute law.” It will not be 
contended, that any of the old canons or provincial 
conſtitutions, received here before the ſtatute of 25th 
Henry VIII. Which relate to the prohibiting of Simony 
and ſimoniacal contracts, are repugnant to the law con- 


ceraing the Reval prerogative, or at all affect it one way 


er other, And as little can it be pretended that they 
are Contrary to the cmmion law; for Simony was never 
an offence puniſhable at common law, the clerk being 
left till the fiat, of 31it Elizabeth, to eccleſiaſtical cen- 
ſures only. though one may juſt obſerve. in paſſing, 
taat in the idea of that law the patron of a living was 


never conceived to elde «ny emolument to Himſelf by 
exeiciſing his rizt: of preſentation. On this principle 
it 
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it is, that a guardian in ſocage of a manor to which an 
advowſon is appendant, cannot preſent to a church, 
becauſe he can take nothing for the preſentation, for 
which he may account to the heir: From whence lord 
Coke infers, that “ Simony is odious in the eye of the 
© common law;” and by the ſame author it is ſaid to 
be © worſe than felony,” (ſee page 10). Ard as a farther 
proof of how malignant a nature it is eſteemed in our 
law, it hath always been excepted out of an act of 
general pardon, With reſpect to the Fatute /azv, the 
penalties preſcribed by the ecclcſtaſtical eanons againſt 
Simony, are fo far ſrom being repugnant to that, that 
the very firſt act of parlianent that takes notice of 
Simony, (the g1ft of Elizabeth) declares in fo many 
words, that choſe penalties ſhall ſtil] remain in force, 
and be put in execution, any thing in that act to the 
contrary in any wiſe notwithſtanding. "The penaltics 
themſelves inflicted by the canons were different ac- 
cording to the circumſtances of the offence. If the 
clerk were privy to the Simony, he was called a Simo- 
niac, and not only deprived of that living, but diſab/ed 
from taking any other: If be was not himſelf a party, 
ft non Simeniacus, fed tantum ſimeniace prometus, he was de- 
prived indeed of that living, but not diſabled from hold— 
ing another. To apply what has been ſaid to the caſe 
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before your lordſhips concerning general bonds of re- 
” ſignation; if the validity of theſe bonds be tried by the 
4 eccleſiaſtical laws, as they now ſubſiit, and are in {orcc in 
5 this kingdom, there cannot be the ſmalle ſt doubt con 
# cerning their illegality : There is 1n all ſuch bands n A 
1 donation and acceptance that is not gratuitous : there is 
% a gift, a promiſe, a pact, propter hee, in order to guin 2 

preſentation to a benehce, and without hie the pre. 
! ſentation would not have been obtained, which is Cone 
trary to the cath required to be taken by the Jaws of the 
} church, and expoſes the clerk to the punahment of 
r deprivation, or diſability, or both. 
> in 1603, another body of canons was made by the 
a clergy in convocation, Which alſo received the royal aii-nt, / 
. though they were never confirmed by pati.uinent; of 
+ which canons the 40th requires an oati, to be token by 

every clerk, before he receives inſticahtion from his 
N dioceſan, that he has “ made no imontacal banane, 
. contract or promiſe, directly or indirect,” itn oder 
it 0 

to procure his benchce, This oath, as bn get 


remarks, is not merely againſt direc Simony, bus 43 anſt 


PD. any 
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any fimoniacal contract: It is not limited to the ſlatute 
of Llizabeth ; it was not made 1n purſuance of that act, 
for it was in being long before; and it muſt therefore be 
interpreted, not by the words of the itatute, but by the 
eccleſiaſtical laws, 25 here received, It is preciſely the 
ſame in effect as that preſcribed by the council of Oxford 
in the year 1222, end if it be interpreted either by the 
ſenſe or thoſe who at fut jm poſed it (according to which 
Sau under ſon, Grotius, Fastens, and the civilians agree that 
all oaths ſhould be taken), or according to the ſenſe of 
thoſe who now adminitter it, it muſt be underitood, agree- 
atly to biſhop G:b/2n's cvlervations, to be againſt all 
promiſcs whatſoever. 

1 would now beg leave to treſpaſs a little on your 
lordſhips' time, whilſt I deliver my ſentiments on the 
ſtatute of the 3iſt of Eliz. This ſtatute appears to me 
to have two objects: One to bring the matter home to 
the corrupting patron, the tempter and ſeducer to the 
crime, and to inflict a puniſhment on him, which the 
eccleſiaſtical laws had entirely neglected to do; the other 
to confirm and ſtrengthen the eccleſiaſtical laws, which, 
in exprefiing their abhorreace of Simony, had regarded 
the corrupted incumbent only, The patron it puniſhes, by 
declaring that his preſentation ſhall be void, and the right 
of preſenting ſhall for that turn devolve to the crown. 
The clerk, it declares, as the eccleſiaſtical conſtitutions 
had done before, ſhall be conſidered as an unfit perſon to 
take the living, or in the words of the act, ſec. 5th, that he 
hall thereupon and thenceforth be adjudged a diſabled 
perſon in law to enjoy the benefice;“ which two objects, 
your lordſhips will obſerve, are in ſubſtance the ſame with 
the two pleas, urged by the very learned prelate, the plain- 
Liir in error, to the declaration of the defendant in error, 

to juſtify his refuſing inſtitution, The whole intent of 
the ſtatute, is to enſorce the doctrine of the eccleſiaſtical 
laws already explained, that all preſentations ſhould be 
gratuitous; and the words it uſes for this purpoſe, are as 
p'ain and ſignificant as any words in the Engliſh language 
can be. It inflicts penalties on all perſons, whether 
patrons or clerks, who for any ſum of money, gift, profit 
or bencfit, or by reaſon of any promiſe, bond, covenant or 


other aſſurance of any money, gilt, profit or denefit, {hall 


preſent tO Or accept A benefice. It is remarkable that tte 
act, aithough it certainly does mention the word Srmany 
at the end of /e. 4th, and although it was made, as the 
act ittelf ſets forth, for the avoiding of Siniony, yet does 

not 
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not at all explain what Simony eis; for not only before, but 
long efter the paſſing of this act, the judges of common law 
were of opinion,that to determine what is Simony, and what 
is not, belongs not to the temporal courts, but to the 
ſpiritual only; as appears from the caſe of Baker, 42d of 
Eliz. ( ſee page 11.) The words money, gift, profit or 
benefit, in the ſtatute, correſpond to the dinatio non gratuit? 
of the canon law; the entring into any pact or cove- 
nant propter hoc, or in order to procure a preſentation 
to a benefice, is Simony by the eccleſiaſtical] conſti— 
tutions ; the giving of any thing for the profit or benefit 
of the patron, voids the prefentation by the ſtatute. To 
ſay here, that a bond given by a clerk, under a large 
pecuniary penalty, by which the clerk engages to reſign 
the benefice to the patron, whenever required ſo to do, 
is not an aſſurance of any benefit to the patron, is to hold a 
language which the common ſenſe of every man, not 
embarraſſed with legal diſtinctions, revolts at. If a bond, 
which puts it in the patron's power either to avoid the 
living, or to recover the mon»-y on the bond, whenever 
he pleaſes, be not a bond for ſecuring a Vene it to the 
patron, it will be hard to ſay whzt is; or what the mean— 
ing of that part of the ſtatute of liz. can be, which 
enacts that a preſentation fer the benefit of the preſentor 
fall be void. 

However it is a matter not to be denied, that general 
bonds of reſignation have, by the judges in J/e/tmin/ler- 
hall, been determined to be good in law; and a ſeries of 


cauſes hath been produced, in which that doctrine hath 


been eſtabliſhed by different courts. The reaſon, on which 
every one of the deciſions hath gone, is the ſame; becauſe 
ſuch bonds may be given for a legal conſideration; be- 
cauſe where there is a poſſibility, that “ a tranſaction may 
<< be fair, the law will not ſuppoſe the contrary without 
„ proof,” The very reverſe of this reaſon appears to 
be true. A bond, which ftudiouſly conceals the conſi- 
deration for which it was given, and which may eaſily 
be abuſed to the moſt oppreſſive and iniquitous purpoſes, 
affords a ſtrong ſuſpicion of a bad deſign. It the con- 
dition were a good one, why was it not expreſſed, as in 
ſpecial bonds it always is, in plain words? Where no 
condition is named, an unfair one may, almoit always, 
be preſumed. I mean not to enter at all into the con- 
ſideration of the caſes alluded to: This argument, I am 
ſenſible, has been, and is, in abler hands. Suffer me 
only to obterve, that at the very time when the ):gality of 

L 4 general 


15 1 


Law of Stmony. 


general reſignation bonds was determined by the courts, 
there were lawyers, and of the firſt reputation, and 
dignity, Who held a contrary opinion, Ot thoſe the firſt 
J ſhall mention, is lord chief juſtice Holt: (Swain and 
Carter, ſee pege 21.) „ bonds of reſignation,” ſays that 
great lawyer, ate bad, becauſe eaſily applied to a bad 
purpoſe; becauſe a round ſum may be ſecured by them; 
a gecd man will not give ſuch a © bond to reſign”. And 
let me add „neither will a geod patron require it. To the 
ſame purpole lord Keeper North, (Grahme and Grahme, 
fee page, 18.) J am not ſatisfied, that ſuch bonds are 
good in law,” And later ftill, lord chief juſtice Rider, 
( Erſterh aud Gray, ſee page 22, 24.) at the very time 
when abyut to give the deciſion of the court of 
King's Bench in favour of ſuch bonds, becauſe his pre- 
deceſſors had done ſo befors him, has the following re- 
raarkable expreſſion. It may be ſaid, that ſuch a bond 
is void in law; Ne; it does look ſo, but the law is 
© otherwiſe” » Weaning by law here, not the law of the 
land, but the law, as {ettjed by adjudged cafes in Ee 
minſter-hal, ( jee page 24.) So that your Jordſhips will 
take notice, that even when general bonds of reſignation 
were thought valid in law, there were authoritics againſt 
authorities, and that lawyers of the greateſt abilities, as 
well as integrity, have all along conceived them to be 
iliegal, 
But as one of the learned barons, who ſpeke on Mon- 
Fay laſt has taught us, the former caſes on reſignation 
bonds do none of them come up to the caſe before your 
:ordſhipts; nor will your dceiding againſt the validity of 
the pretent tion now at all diſturb the caſes concerning 
veſignation bonds, as far as they have hitherto gone. Ihe 
bond in itſclt may be valid, and yet the preſentation given 
n conſequence of the bond, may be void: It is not a 
legitimate w-y of reaſoning to argue from the validity of 
ne to the validity of the other. Nor is the validity of 
ꝛe bond the point in ue: Ihe plea of the learned pre- 
1 is not to impeach the bond, but to impeach the 
reſentation: 7 he cais on the 311 Eliz. now ſtated to 
vour lord{hips is, that the patroa made the giving of the 
bond by the pteſenteg the Price of his preſentation ; the 
preſentation was given fropter hoc, or in conſideration of 
the bond; and from thet Circum{itai:ce became a benefit 
to the patron. Ide goodnéſs or badneſs of the bond 
Jui, theretoie, is not the point in dueſtion; all that is 
amrmcd is, that tur bond was the price, the reward, the 
con- 
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conſideration of the preſentation ; that a bond ſo given 
js a benefit to the patron; and becaule it is abenefit, 
that by the ſtatute of Elizabeth the preſentation is void. 
I might now go on to ſhew, that general reſignation 
bonds are not only.contrary to the whole tenor of the ec- 
cleſiaſtical laws of this kingdom, as well as contrary to the 
plain meaning of the act of gift Z7z. but alſo tnat they 
are ſubverſive of the law in many inſtances, But this 
has already, and fo ſatisfactorily been done by others, that 
I forbear, and therefore beg leave to conclude with ex- 
preſſing my hopes, that the judgments of the court of 
Common Plzas and of the King's Bench, complained of b 
the plantiff in error, will by your lorcſhips be reverſed. 


Lord Thurleto.— His lordſhip obſerved, that the judges, 
in giving their opinions, had been particularly guarded 
to prevent the leaſt deviation appearing from the opi- 
nions they had already delivered when fitting in judgment 
upon the preſent cauſe in the courts below: But one ad- 
vantage, he ſaid, muſt undoubtedly be derived from that 
circumſtance, which is, their opinions would be collected 
in the % manner; as they have urged, with the utmoſt 
force, all the grounds and reaſons upon which the 
formed their opinions; and it was impoſſible for their 
lordſhips to have too much information; whether it came 
from the bar, or whether it came from any other quarter; 
what has been delivered by the judges has been delivered 
with great ability; and therefore it carries great weight 
with it, and as ſuch, their lordſhips would undoubtedly 
receive it; but he fairly profeſſed ne ſhould be very hap- 
py to learn from thoſe of the noble lords who have al - 
ready determined upon the caſe, notwithſtanding the cir. 
cumſtances of their having pronounced their judgment in 
Meſiminſter- hall, the grounds and reatons upon which they 
nroceeded : Theſe reaſons nt being be fart the houſe, he 
ould proceed as if it ſtood entirely upon that variety of 
arguments their lordſhips had neard from the judges 
upon the ſubject; and he ven d endeavour, as diltiacily 
as he was able, to tell their le {lips the impreſion they 
have made upon him; bu; there was», be obſerved, one 
other misfortune which attended a jr:d nent in the laſt 
reſort ; it rendered the lords flomewhat le(s at liberty than 
the practice of interior courts enavied then: to be, 

Lord Cole, lord Hale, and he cold mention many more 
reſpectable names, were in the ir qugac practice, when 


they had any important points to determine, to direct thoſe 


Points 
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points to be particularly diſcuſſed, if there was any danger 
to be apprehended from making A precedent | in matters of 


great importance to the public ; ;p and they uſed to break 


the caſe firſt, and to determine upon thoſe poiuts, to 
ſhew the general relation they had to the caſe in queſtion 
before they pronounced any judgment. 

He was perfectly ſatisfied, after what the learned 
judges had already ſaid upon the ſubject of this caule, 
that every other argument their lordſhips ſhould hear a: 
their bar in future would be far different from that which 
they had heard before. 

He would endeavour, though it was impoſſible for him 
to come fully prepared, to ſtate the ſeveral topics that 
have been preſſed upon the other ſide, and thoſe which 
had occurred to himſelf; and he would conſider the 
weight of the authorities that have been cited, Inſtead 
of being enabled to read the caſes through in ſo curſory 
a manner as he has been obliged to do, he wiſhed he 
could have had an opportunity of having them tranſcrib- 
ed, and drawn out ſo as to arrange them according to the 
courſe of argument which he intended to uſe ; but not 
having that opportunity, he would endeavour to ſtate them 
as plainly as he could. 

His lordſhip's opinion coincided entirely with that of 
all the judges with reſpect to the form of the /a/? plea; 
there is matter pointed at in that plea, which, he thought, 
might be conceived in terms ſufficient to have been a bar 
to the action; but he thought it would be in vain to ar- 
gue the matter of it, unleſs he could perceive it to be 
ſufficient in its prefent form. 

He took it to be a clear propoſition, that we had nothing 
to do with the canon law ; he ſhould have more occa- 
fion to demonſtrate that hereafter ; but he threw it out of 
the caſe at preſent; that their lordſhips, as far as they 
did him the honour to attend to him, may not let their 
minds be embarraſſed with reaſonings upon the canon 
law. 

He was never fond of reſorting to the conjeCtures of 
antiquarians, or that ſort of learning as to the origin of 
the rights of patronage, in order to "build concluſions of 
law upon them, with reſpect to matters ſo remote and 
in their own nature ſo uncertain, But it ſeemed to him 
much more material to {tate what was the true relation 
berween the patron and incumbent, and the right the 
biſhop has with reſpect to the office of a clerk. This 
office in its nature is pu.ely cccleſiaſtical, and is conferred 
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by the biſhop. All the right eccleſiaſtical which the in- 
cumbent acquires is a right conferred by the biſhop : And 
he took it to be true, that ever ſince the eſtabliſhment of 
the church of England, this eccleſiaſtical office was an 
office for life, It was not competent to the biſhop to 
give it for any leſt time than for life; and it never was 
competent to a biſhop of any Zuropean church that ever 
he heard of, (and he had made enquirics) to give it for 
any leſs eſtate, than an eſtate for life. Ihe incumbent 
therefore derives entirely under, and from tie biſhyp, an 
eſtate for life, grounded upon the original conſtitution 
of the office, and conſequently invariable by law. 

If that be the conſtitution of the office, by what rule 
or principle can it be juſtified at common law, that ſuch 
an officer ſhould give a bond to his patron, in order to hold 
the living for a % term than for life? The queſtion 
was aſked with reſpect to a bond given by a judge to re- 
ſign. What was the anſwer ? The bond would be given 
to the king, and if given to the king, it would be void; 
becauſe it would render the judges dependent upon the 
king, inſtead of being independent, as the ſtatute of king 
William expreſſes ;z that act making their offices guamdiu 
ebene geſſerint. A maſter in Chancery is an officer appoint- 
ed for life. Suppoſe the chancellor has the appointment 
of it: Suppoſe ſuch maſter gives a bond to retign when 
called upon, would that bond be good at common law ? 
No; becauſe it is not only contrary to the conſtitution of 
his office, but becauſe the public has an intereſt in the 
independence of that officer, as being appointed for life, 
and a public law officer. His place is independent ; it 
being guamdiu ſe bene geſſerit. If he is an officer for life, 
how can any private man whatſoever, becauſe it is his 
province to appoint him, take upon him to render that 
officer's ſituation ſuch as the law ſaid it ſhould not be ? 
He apprehended it would be extremely difficult to juſ- 
tify thoſe bonds. | 

What is the intereſt, and relation which a patron has 


to the office which hath been deſcribed, as conſtituted 


in this manner? He has purely a nomination ; it is ſup— 
poſed to have ariſen from this : When the biſhops, either 
by the general authority imagined to reſide in them, or by 
authority deputed to them by bulls from the pope in 
former times, gave the choice of appointing a clerk to 
thoſe who built the church itlelt, or to great benefactors 
to the church, that they fhould have power to preſent to 
the biſhop a fit perſon for him to judge of, and if he 

4 | thought 
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thought him a fit perſon that was ſo preſented, the biſhop 
aft-rwards inſtituted and induaed him: That is = 

wi e of the right of the us patronatus, Ho was the more 
poſitive in this, becauſe a very learned writer, who was 
ki. 71, to intereſt himſelf on the other ſide, Mr. Selden, 
ſays, the office lows entirely from tne biſhop. The con- 
ferring the office does not go in any ſenſe from the pa. 
tron to the incumbent; but it flows entirely from the 
bit op; and the patron has purely the right of nominat- 
Ing or pref-nting to the bifuop for him to chooſe upon the 
ſubject : : And Mr. Selden ſeems to think that when a man 
is once preſented, as he muſt be by the patron, it is ſtill 
by the act of the biſhop, he gains his admiſhon : And 
whenever he grants out of that eſtate any thing that 
diminiſhes the duration of it, he does it as effectually, as 
if he had granted part of an annuity out of an eſtate 
which he could not do. He grants a beneficial intereſt 
to the perſon, and is fo kind as to turn him into a tenant 
for years, Which the law ſays he ſhall not be, but a 
tenant for life, 

When he ſtated this as granting a beneficial intereſt, 
he had not yet heard what kind of anſwer it was poſſible 
to give it: Ie had been told, that in fact it was a very 
beneficial intereſt, and an argument was preſſed to.their 
lordihips* pailions, The argument was addreſſed to the 
avarice of thole poſſeſſed of preſentations ; becauſe the 
preſentation grew mitch more valuable, as it would fel! 
for much more; and if the law, by a ſeries of deciſions, 
had ſuffered this praciice, it would be unfit to reſcind 
them, and ron to bring preſentations to their ori- 

zinal ſituation. 

He doubted muc i. whether any cout of juſtice was ever 
moved by compathon to give judgment againſt Jaw, for 
fear the value of the eftate in queſtion ſhould be leſſened; 
he believed not; and therefore till ſome iuſtance of that 
fort appeated, he ſhould hope that argument would not 
have great weight. 

It Has been urged to their lordſhips, that theſe bonds 
of reſignation were attended with no fort of inconvenience ; 
and that has been argued with as much ſubtlety as any 
point in this dt ate. Nobody contends that the practice 
is not wicked, deſtructive, and pernicious to the diſcipline 
of the church, and contrary to the ſpirit of the law under 
which it was 00 on, 

He could produce evidence of an offer to ſell an ad- 
vowſon upon which the purchaſe money was calculated, 
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and put upon a general bond of reſignation, and he 
knew the inſtances of it were exccedingly frequent, 
What ſignifies its being determined, as it was in Habart's 
reports 165, where a man was extremely 11 of a ſtrangury 
at the time, ſo as to be in danger of death, that purchaſ- 
ing the next preſentation under that circumſiance was 
held to be Simony ? Js not a man under a bond of ret:2- 
nation in greater danger of the loss of it than he in the 
ſtrangury, when. it is his patron” s intercit he ſhould not 
die? It is agreed upon all hands, that this is an indecent 
and pernicious practice; notwithitanding which 1t is faid 
there is no ſort of inconvenience in it, 

Te was yet to learn what degree of inconvenience there 
could be in putting an end to theſe bonds. In the firſt 
place, if it be averred a bond is entred into to get time or 
any thing of that fort, it may be fet aſide; that is 
ſuppoſing men to deal nefaricully, and to form their con- 
tracts with their original vice in them, If it is ſaid no ſuch 
contract as that actually paſſed at the time, and if the only 
contract that paſied was a condition for a general reſigna- 
tion, and if afterwards the patron will make uſe cf it for 
advantage: Suppole an accommodation in the article of 
making an incloſure, and the arrangements being made 
accordingly, and that that was an article that did not exiſt, 
and was not even in contemplation at the time that con- 
tract was entred into; was he to be told, that if an aver- 
ment was made, that the true conſideration of this bond 
was to give that advantage, though it had no exiſtence at 
the time of making the bond, tne law will permit it to be 
evidence of a corrupt agriement at the time, This he put 
upon the ſuppoſition, the patron is ſo fooliſh as to ſtate to 
his incumbent at the time he wanted it, he would turn 
him out if he did not allow him that kind of advantage ; 
and where is the incumbent to be found that would ofter 
that plea, which is falt with reipect to the conſideration 
upon which the agreement was entred into at the time, 
and which the incumbent muſt know of. He had but 
little faith in the moral character of a man wan wouid 
lion that bond, and t:ke that oath ; he would not eve him 
credit for not pleading a falſehond, when he has ſhewn 
kimfelf ready for (weariny it. Suppoſe, upon a leaſe of 
tithes being out, the patron might chooſe to turn him 
out upon his not leaſing them again, though he would not 
chooſe to tell him his reaſons for twinning him out; he 
might probably think it would make the next perſon be— 
have better; if it is ſaich you cannat do it at common 
lay; but You may go into Chancery and get it cone. [ 

2 have 
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have not heard the learned judges anſwer the queſtion, 
whether it is legal argument to ſay, ſuch is the common 
law; and if the common law works a miſchief, a court 
of equity will affect the conſciences of individuals under 
the ſame contract and make them undo that miſchief the 
law does, He knew of no relief the court of Chancery 
could give, except reſtraining any ill uſe that might be 
made of the bond, He would put a cafe: Suppole the 
patron threatened the clerk, unleſs he did contract ſo and 
fo, he would turn him out, becauſe he did not like him 
for not doing it, and as an example for the next man 
whom he might preſent : Would any learned lord lay it 
down that he could do that? Could you interrogate that 
man as to any idea he might have at the time he took the 
bond? Could you aſk him as to any propoſal of contract? 
Would he ſay any was made at the time ? Can you aſk 
him whether he would turn him out or not, for not con- 
tinuing the leaſe, when he has had no converſation with 
him about it? He did not know that Chancery could do 
that: Chancery and common law are totally inſufficient 
for that purpoſe. 

He agreed with the doctrine laid down by all the learn- 
ed judges, which was, the bond at this time, whatever 
other objections there may be made to it, or whatever 
other objections it may be liable to, is not capable 
of being avoided, but by averments of a bad conſide- 
ration and uſe; and if you cannot aver upon it in 
that manner, whatever the canon law may do with it, 
by the common law it cannot be reſcinded, It has been 
queſtioned, whether the courts ought to make a difference 
between theſe bonds and marriage brokage bonds ? Abun- 
dance of caſes might be put, which would be taking up 
too much of their lordſhips? time, to ſhew that it is im- 
poſhble to avoid theſe bonds at law; for which many re- 
ſolutions may be cited, There is a caſe, which he took 
to be a definitive one, upon that ſubject, in Shower's 
Parliamentary Caſes, under the name of Hall and Potter, 
( /ee page 25.) It was a bond full of great inconvenience, 
and it was ſaid the law ought to put an end to it, being 
capable of being turned to much miſchief by guardians, 


truſtees, and executors, who had great power and influ- 


ence with minors. It was an ill example to ſuch per- 
ſons, and it was fit a rule ſhould be laid down univer- 
fally to aboliſh ſuch bonds, If the learned judges would 
acknowledge the infinite miſchief, ſcandal, and prejudice, 
reſignation bonds were capable of doing, and which they 

were 
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were frequently applied to, though impoſſible to find them 
out, and they were to follow the example of the marria 
brokage bonds, then might Chancery afford ſome tolerable 
relief againſt the inconvenience of them. The caſe alluded 
to was not a nice caſe in itſelf, but it was new: It was 
determined one way by the chancellor, another way by 
the maſter of the rolls, and the decree of the maſter of the 
rolls in the end was affirmed in that houſe, It was argued 
as here, that the bond ought not to be ſet aſide, unleſs 
you could affect it diſtinctly, as if you was to plead to it 
at law; unleſs you could affect it with the avowed con- 
fideration, But it was reſolved that the inconveniencies 
of ſuch bonds were ſufficient to ſet them aſide. 
Reſignation bonds are full as pregnant with inconveni- 
ence and ruin to the church eſtabliſhment as any of thoſe 
bonds he had been mentioning were to the civil order of 
ſociety, But the court of Chancery has not protected 
them; the conſequence of that is, they are left to ſhare 
ſuch fate as they may according to the decitions of law. 
It was alſo ſaid, that this act of parliament allowed of 
general reſignation bonds, according to the old canon 
law; and in order to make that out, canon law was cited 
out of biſhop Stilling fleet's works; and it was laid, if it 
appeared that the contract was in terms corrupt within 
the act of parliament ; yet, unleſs it was proved corrupt, it 
ſhould not be determined to be ſo. Ihen it was argued, 
there were ſuch things by the canon law as acliones 
boneſiz, as well as pattiones inhongſtæ; afterwards it was 
contended, that there muſt be decitions to prove the. con- 
tracts for ſuch bonds were void in law; and unleſs it was 
ſo proved, they might be taken to be entred into by the 
pactiones honeſtæ, and conſequently they ſhould be deemed 
good according to the canon law, and not within the 
pactiones inhongſlæ. He took every one of thoſe propoſitions 
to be groundleſs; in the firſt place, that there were 
any pactiones hongſtæ by the canon law he denied, Tn 
the next place, he denied that biſhop SVH ſaid 


there was any patio hanefla. Ihe paclin hang which 


Stillingfleet mentions is a contract tor the payment of the 
fees due upon preſentations, like a contract for procura- 
tions and other ſees; it is ſo old, that it its quoted in the 
Tus Patronatus, and at a period of time when antiquarians 
were debating upon that ſubject; when there were great 
diviſions in the church, which was the origin of an infinite 
variety of penſions, and theſe pa#tiones were contracts 
upon the foundation of the church fees, VV here a church 
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is in litigation, and parties ſpend a great deal of money 
hinc & inde upon the queſtion, Whether it is lawful, 
without imputat:on of Simony, to pay that money, or any 
ſum of money in lieu of thoſe colts? To obtain a quiet 
cxongration from that ſuit, it was determined ſometimes 
one way and ſometimes another; the better opinion was, 
it was purely for coſts, and this the canon law admits, 
Therelore the principle is right: It ſhould be done 
under the authority of the church, that the law may be 
ſure no part of the money 1s applied to any other pur- 
pole, | 

Lord Th»r/ow here cited ſeveral paragraphs from the 
controverſy between the biſhop of Morceſler (Stlling fleet ), 
and the biltop of Saliſbury ( Burnet), reſpecting bonds of 
reſignation. 

Upon this ſubject, his lordſhip obſerved, that when— 
ever a biſhop collates to a prebend or any other benefice, 
he ought to doit truely, and without any previous agree- 
ment whatever; but, notwithſtanding this, it was, it 
ſeems. the practice of biſnop Burnet, before he collated 
to a prebend, to require a bond to this effect, namely, 
that when the prebendary quitted the dioceſe he ſhould 
reſign the prebend. This the biſhop of Sa/i/bury conſider- 
ed as a pdtis honeſia, but this notion bithop Sling fleet 
ably confuted; and, towards the concluſion of his diſ- 
courſe, made this appeal to tne biſhop of Saliſbury himſelf : 
— Naw I appeal tc the biſhop of Sahſbury, ſays he, 
whether a prebend without a bond of reſignation be not 
more valuable than a prebend with one, and conſequently 
a bony of reſignation is a diminution of the real value,” — 
The biſuop of Saliſhuy returned no anſwer. There can 
be no doubt of the concluſon which his lordſhip drew; 
2nd it is moreover {aid, that he diſcontinued the prac- 
tice of taking bonds frum that time. 

Ihe authority of the learned biſhop of Morceſter upon 
this ſubject has great weight with me, faid lord Thurlaw 


and it 1s not in the leaſt diminiſihed by that of his much 


ts learned adverſary, the bilnop of Selrſoury, Lord 
Turk then obſerved, that biinop Still:ngfeet was very 
convertant in all paits of learning, and had as great 
knowledge of the law as any gentieman could be ſuppoſed 
to attain, who was not of the profeſhion; and had the 
learned b hop been aſiftes by one oi the profeſſion, 
1 * 0 % i ˙05ũ»'˖: -d : 08 bo ©. £ oth 
W :1< 1 He drow U |) his ieee nderung Ine. 5s 0 104128 — 


nation, he had reaſan to think that we ſhould not hate 


heard any thing about this guettion in theſe days; as the 
bitho; 
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biſhop would have put it upon the right footing ;- but for 
want of ſuch profeſſional knowledge, he miſtook the true 
nature of the caſes on which this queſtion was conſidered 
as having been determined, 

To bring this queſtion to its true point, he begged 
their lordſhips* attention to the ſtrict view of the ſtatute : 
This bond is bad by reaſon of the fifth ſection of 
the ſtatute of Elizabeth ; for that ſection makes every ad- 
miſſion, inſtitution, or induction void, for which the preſen- 


tee has given any money or other benefit whatſoever, or 


for which he has given any bond or other aſſurance for 
any money or benefit whatſoever. (See page 4.) 

This is the firſt ſection of the act, which goes to the 
caſe of bonds. Suppoſe the bond in queſtion given, and 
the plea had been, he gave this bond in conſideration of 
obtaining that preſentation, and that the patron had ac- 
cepted it upon that conſideration, and that he did preſent 
him accordingly ; that muſt be the plea: if it falls ſhort 
of that, it does not come up to what it ſhould z it does not 
apply to the only point that would ſerve to avoid theſe 
bonds, | 

To fteer clear of the caſes: Can any thing be wilder 
to all common appearance (he ſhould ſee whether the au- 
thorities ſupport it afterwards) than for a number of 
learned men to allow ſuch a bond is a benefit, and then to 
argue it is not a benefit within the ſtatute, Why is it 
not a benefit within the ſtatute? Becauſe it is ſaid there 
are caſes which have ſaid it is otherwiſe (he ſhould ſee that 
when he came to the caſes) ; but ſuppoſe it is res integra, 
and there were no ſuch caſes as that, then the argument 
is this: It is a_benefit, and the ſtatute ſays if it is a be- 
nefit it ſha]l be void. 

It is ſaid this a benefit, but not within the ſtatute : 
The ſtatute has ſaid, all benefits. Why is not this a be- 
nefit within the ſtatute? Not one of the learned judges 
have attempted to fay it is not a benefit, but they qualify 
it by ſaying it is not corrupt. 

All they infiſted upon was, although it be a bond for 
a benefit, and the ſtatute in terms has condemned all 
benefits, this ſhould not be a benefit within the ſtature. 
Such doctrine ſhocks, diſgraces common ſenſe , there is 
no reconciling it with the dignity and propriety of ad- 
miniſtring juſtice, Unleſs he could hear ſome argument, 
by which his opinion was ſhaken by any other confidera- 
tion than that, it rather confirmed and ſerved to make it 
clearer, 

At There 


160 Law of Simonv. 


is in litigation, and parties ſpend a great deal of money 
hinc & inde upon the queſtion, Whether it is lawful, 
without imputation of Simony, to pay that money, or any 
ſum of money in lieu of thoſe colts? To obtain a quiet 
cxongration from that ſuit, it was determined lometimes 
one way and ſometimes another; the better opinion was, 
it was purely fur coſts, and this the canon law admits, 
Thereiore the principle is right: It ſhould be done 
under the authority of the church, that the law may be 
ſure no part of che money 1s applied to any other pur- 
pole. | 
Lord Th2r/ow here cited ſeveral paragraphs from the 
controverſy between the biſhop of Morceſler (Sulling fleet ), 
and the bihop of Saliſoury ( Burnet), reſpecting bonds of 
reftonation, 

Upon this ſubject, his lordſhip obſerved, that when- 
ever a biſhc P e to a prebend or any other benefice, 
he ought to do it treely, and without any previous agree- 
ment "whatever ; but, notwithſtanding this, it was, it 
feems. the practice of biſzop Burnet, before he collated 
to a prebend, to require a bond to this effect, namely, 
that when the prebendary quitted the dioceſe he ſhould 
reiign the prebend. This the biſhop of Saliſbury con ſider- 
cd as a paclis honeſta, but this notion bithep Silling ficet 
ably confuted; and, towards the concluſion of his dif- 
courſe, made this 2pocal to tne biſhop of Saliſbury himſelf : 

— Naw appeal tc the biſhop of Saliſbury, ſays he, 
whether a prebend without a bond of reſignation be not 
more valuable than à prebend with one, and conſequently 
a bony of reſignation is a diminution of the real value,” 
The biſuop of Salih returned no anſwer, There can 
be no doub? of the conclubon which his lordſhip drew; 
2nd it is mureover ſaid, that he dilcontinued the prac- 
tice of takt: 2 bonds fro 21 that time 

Ihe authority of the learned viſh op 1 Narceſler upon 
this ſubject has great weight with me, aid lord Thurlw ; 
and ic 1s not in the leaſt diminiſhed * that of his much 
les learned 8 the bilnop of Saliſbury, Lord 
Furl then obſerved, that biinop Stillingfleet was very 
converiant in all paits of learning, and had 2s great 
knowledge of the law as any g gentleman could be ſuppoled 
to attain, u was not of the profelnon'; and had the 
learned b hop been aliiftes by one oi the profeiiion, 
when he drow up his Jifcourte eee ben es Of reſig- 
nation, he had rea en 95 thin that zould not hate 
heard any thing evout'this is QUENILE in th; :{c days; as the 
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biſhop would have put it upon the right footing ;- but for 
want of ſuch profeſſional knowledge, he miſtook the true 
nature of the caſes on which this queſtion was conſidered 
as having been determined, 

To bring this queſtion to its true point, he begged 
their lordſhips'ꝰ attention to the ſtrict view of the ſtatute : 
This bond is bad by reaſon of the fifth ſection of 
the ſtatute of Elizabeth ; for that ſection makes every ad- 
miſſion, inſtitution, or induction void, for which the preſen- 
tee has given any money or other benefit whatſoever, or 
for which he has given any bond or other aſſurance for 
any money or benefit whatſoever. (See page 4.) 

This is the firſt ſection of the act, which goes to the 
caſe of bonds. Suppoſe the bond in queſtion given, and 
the plea had been, he gave this bond in conſideration of 
obtaining that preſentation, and that the patron had ac- 
cepted it upon that conſideration, and that he did preſent 
him accordingly ; that muſt be the plea: if it falls ſhort 
of that, it does not come up to what it ſhould z it does not 
apply to the only point that would ſerve to avoid theſe 
bonds, 

To ſteer clear of the caſes: Can any thing be wilder 
to all common appearance (he ſhould ſee whether the au- 
thorities ſupport it afterwards) than for a number of 
learned men to allow ſuch a bond is a benefit, and then to 
argue it is not a benefit within the ſtatute, Why is it 
not a benefit within the ſtatute? Becauſe it is ſaid there 
are caſes which have ſaid it is otherwiſe (he ſhould ſee that 
when he came to the caſes) ; but ſuppoſe it is res integra, 
and there were no ſuch caſes as that, then the argument 
is this: It is a benefit, and the ſtatute ſays if it is a be- 
nefit it ſha]l be void. 

It is ſaid this a benefit, but not within the ſtatute : 
The ſtatute has ſaid, all benefits. Why is not this a be- 
nefit within the ſtatute? Not one of the learned judges 
have attempted to ſay it is not a benefit, but they qualify 
it by ſaying it is not corrupt. 

All they infiſted upon was, although it be a bond for 
a benefit, and the ſtatute in terms has condemned all 


benefits, this hu not be a benefit within the ſtature. 


Such doctrine ſhocks, diſgraces common ſenſe; there is 
no reconciling it with the dignity and propriety of ad- 
miniſtring juſtice. Unleſs he could hear ſome argument, 
by which his opinion was ſhaken by any other confidera- 
tion than that, it rather confirmed and ſerved to make it 
clearer, 
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T here was another queſtion he took the liberty of ſub- 
mitting to their lordſhips, as fit for the judges to deter- 
mine, and which they declined anſwering. He was ſort 
for it: He did not take it to be totally wut of the line of 
this caſe, or arguments at the bar. Some of them ſeem 
to have apreed in their anſwers, that the biſhop cannot 
be compciled to accept a reſignation. In the caſe there 
put, ſome ſeem to thick a mandamus might be neceſſary 
jor eujorcing it. In a matter new, and upon an impor— 
tant point, to deeide it by a procels purely of a ſummary 
nature and unappealable (there being no writ of error 
upon it}, 1s making more of a mandamus than ought to be 
made of it. A court of Chancery is in the nature of a 
mandamus, and whatever was determined upon it there 
would be appealable here, and as the world would know 
what was done upon it here, he wiſhed it to be conſider- 
ed a little more. 

His lordſhip ſaid, it was extremely difficult to get the 
regulations of the ſtatute cairied into ſpirited and ſue— 
cefsful execution. How ere they to be carried into exe- 
cution, when it is reckoned an unfavourable caſe for a man 
to take advantage of a penal ſtatute to avoid a contract ſo 
cutied into? Of what ule is the ſtatute which ſays ſuch 
compact is void, if it is not to be held ſo? If a patron 
gives a bond to a perſon to pay him a penſion of 5ol. a 


year, in cafe he will reſign his living, that bond will be 


Young & jones. 


void; as was determined two years ago, in the caſe of 
Young and Jeues; which was this: A patron of a vicar- 
age applied to the vicar, an old man and infirm, and 
propoſed to him if he would reſign his vicarage, he 
would give him a bond to pay him a yearly annuity juſt 
equal to the income of his vicarage ; fo that he was not 
io loſe, and he was not to gain; he was to have an an- 
nuity equal to the annual value of the living during his 
lite. The inducement of the patron to do this was, to 
give the living to another perſon that was to give a bond 
of reſignation, for the ſon of the patron who was at the 
vniveriity : The vicarſreſigned; the penſion was in arrear, 
and he brought an action upon the bond to be paid thoſe 
arrears. It was a matter of a great deal of litigation and 
argument, whether this was a corrupt reſignation within 


the meaning of the ſtatute, becauſe it was with an intent 


to make a corrupt preſentation. It was admitted, if it 
was with intent to let in a corrupt preſentation, it was 
within the meaning of the ſtatute ; but it was to let in a 
preſentation with only a bond of teſignation to be entred 


into. 


Law of Simonv. 


into, No body made a JoulWbut if it wis within the {ta+ 
tutes the bond was void. The court determined, that as 
it was for money, it mult he locked upon as a corrupt tre- 
ſia nation; and, as a nece-flary conſequence, the bond was 
held to be void; conſequent:y, there Was judzment for 
the defendant, 

Suppoſe a ſum of money paid to a parſon, as a conſide- 
ration to induce him to give a bond to reſign, and the 
parſon is ſued upon that bond, would it not be corrupt 
when a ſum of money was given ? The ſtatute ſays no 
reſignation ſhall be for money or benefit of zny ſort ; ha 
took it, that would be a void bond, Suppoſe the contract | 
were, that the patron ſhould procure him another living 
of equal value, to induce him to give a bond to reſign, 


which fee in the 
Apptniixs 


9 
would it not be a bond given for a reſignation under tte 1 
inducement of a benefit ſecured to him? Would that ji 
be demurrable at law, or picacable ? 6 
In regard to the preſent bond, it is ſaid to be a benefit, Th- cad of 0 
yet it mould not be deemed ſo. In order to enforce this White & White, * 


doArine, their lordſhips were put in mind of a caſe de— 
termined here a little time ago. He did not want a better 
caſe than that to enforce the true line to be drawa upon 
this judgment. The queſtion there was, Whether upon 
a lapſed deviſe, the eſtate ſhould go to the heir of a devi- 
ſee, or whether it thould not ga over to the ſecond- ſon? 
The determination in that caſe was according to a prin— 
Ciple of the feudil law, which could not be aboliſhed 
without an act of parliament, {ic remembred the alarm 
lately raiſed in Weſlminſicr-ball, when the rule of law 
eſtabliſhed by the determination of the caſe of Coulſon and. beg es "MA | 
Couifon was violated by the doctrine laid down in the de- the Appendiz, 4 
ciſion of the caſe of Perrin and Blute; and ſaid, that if 
twenty courts after the court of King's Bench had decided | 
in like manner as that court had done, in the caſe of _ 
Perrin and Blake, he ſhould go by his own opinion in re- | 
verſing that judgment, in order to reſtore the rule of 
law. 

His opinion was, that the point in this caſe had never 
been decided, Their lordſhips had been told pretty 
roundly it had been ſo; but no ſuch caſe was before 
them. No ſuch caſe is to be found in any book waat- 
ſoever. He admitted, that general writers have looked 
upon deciſions to be ſo: and when the learned biſhvp 
Stilling fleet wrote, in 1695, he had no body by his elbow 
to ſhew him the caſes had not been ſo decided, as was 
obſerved before. He was ſatisfied, if the argument of 
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one of the learned judges, which their lordſhips heard laſt 
Monday, had been in the poſſeſſion of the biſhop of Mor- 
ce/ter, this caſe would never have been argued here. 
When he ſaid, that it had not been decided, it would 
turn mainly upon this propoſition: Whether in an 
one of the caſes that had been cited, the plea was ſuffi 
cient to bar the bond, upon the foundation of its hay- 
ing been given for the purpoſe of obtaining a preſenta- 
tion. 

He was aſtoniſhed to hear this argument, ſtated as it 
was on 1nday, purſued as it was upon Vedneſday, and 
went through ſo many hands without an iota of anſwer 
being given to it, except the general ſaying of one of the 
judges, that he apprehended it appeared ſufficient upon 
the ſtate of the bond itſelf, that it muſt have been fo 
decided, He could have wiſhed to have heard ſome au- 
thority quoted for it; his notion was, it did not appear 
ſufficiently from the ſtate of the bond itſelf, that it could 
be fo decided. 

There were three different conſiderations which he 
could wiſh to ſubmit to their lordſhips, becauſe the caſes 
apply to them all. The firſt was a queſtion to know, 
Whether it was poſhble to go beyond the condition of 
the bond, upon any ſuch occaſion as this, in order to avoid 
the bond? At the time thoſe caſes were decided, the 
law was clearly held you could not do that. 

The ſecond queſtion, or doubt, was, Whether Si- 
mony, either at common law, or under the prohibition 
of the ſtatute, was the fort of objection, which being 
pleaded to a bond would make it void? At the time we 
are now ſpeaking of, it was clearly held in law it would 
not; as in Moore, 564. The caſe was adjudged for the 
plaintiff, becauſe, &c. (See page 14.) 

The ſame reaſons run through a great variety of other 
caſes, which make all the determinations nothing to the 


purpoſe ; becauſe the point is ſimply, Whether the pre- 


ſentation is void in law? 

The next conſideration is, Whether it is neceſſary to 
be averred in the plea, that any bond was given for the 
preſentation ? and it muſt be given in order to procure the 


preſentation, It was a long time a notion, that you could 


not go out of the condition of the bond in order to avoid 
that bond, This was determined in a caſe in Noy, 25. 
In Oldbury and Gregory, mentioned before, (ſee page 14.) 
and in Ney, 72. The law is likewiſe laid down in that 
manner in lord Coke, 3 Iaſtitute, 153, and there he diſ- 
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tinguiſhes between the malum in ſe and the malum pro- 
hibitum, the malum in ſe by the common law, and 
the malum prohibitum by the ſtatute, He ſays it may be 
done in the malum in ſe, but not in the malum prohibi- 
rum. 

He would now refer their lordſhips, as well as he 
could, to the caſes that were originally determined upon 
this ſubject. The firſt was that mentioned before, of 
Oldbury and Gregory, It was ſaid there was a caſe of 
Webb and Hargrave, (ſee page 41.) in which the contra- 
ry was determined. That was diſtinctiy to his point. 
It fell out two years after Gregory and Olabury was deter- 
mined. A clerk entred into an obligation, &c. (See 
page 41.) 

Lord Thurlow then cited the caſes of Pye and Pullen, 
{ſee page 25.) Birt and Manning, ( ſee page 40.) Heſfeth 
and Gray, (fee page 2.2.) and ſeveral others, to ſhew thar 
the point in queſtion before their lordſhips was never 
determined, 

With regard to the caſe of Jones and Lawrence, and Ba— 
bington and Wood, it will be found in point of fact they 
were determined, not according to lord Ch. J. Ryder's 
opinion, in the caſe of Heſteth and Gray; becaute, when 
a court, after they came to a determination upon a par- 
ticular point, which is ſufficient to bar the action, think 
proper, by way of illuſtration and argument, to go into a 
general diſcourſe upon ſuch bonds, which is very often 
done, and properly upon a nuinber of occaſions, you are 
not to take it as a deciſion upon the points which are ug: 
before the court; and in the caſe before his lordſhip, 
Simony did not appear upon the condition of the bond : 
It was no better than an argument at the bar, It was 
ſaid to be a caſe to the preſent point; but it was nothing 
like it.—Lord Thurlato obſerved, that his opinion was 
againſt that of a great number of judges, and he had the 
concurrence only of one of them, 

When he was ſpeaking of judges, he remembred per— 
fectly well what lord Hardwicte had ſaid, and he would 
never, ſo long as he ſat there, refuſe delivering his | 
opinion upon any ſubject; he was not to wave his 
own opinion upon the general arguments of judges, | 
In the caſe of Grahme and Grahme, reported ia itt 
Vernon, ( ſee page 18.) lord keeper North is diſtinct to this 
point, it he underſtood any part of the law more than 
another, it was his knowledge of the forms and practice 
of pleading. He was not ſatisfied that ſuch a bond was 
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good; the point had never been decided. That was the 
opinion lord keeper North held at that time, an opinion 
which lord Thule confeſſed right upon the beſt con- 
ſideration he could give the point: And what made him 
Hronger in his opinion was a caſe that has been the 
occaſion of ſo much diſcuſſion. It is that of Paſchal and 
Clarke { ſee page 16.) and a vaſt deal of diſcuilion has 
been introduced upon that caſe: He had heard nothing 
yet ſaid againſt it; but only they reaſoned ſo and fo in 
it; and one reaſon was given, namely, that ſuch pleading 
would enſnare. the parties, ne caſe of Paſchal and 
Clarke is more remarkable, becanſz it is, properly ipeaking, 
the only decition in the books that turns upon the 


In that caſe it was laid down as the expreſs reſolution _ ? 6 
of the judges, that thoſe bonds were void. This was up- 
on a guare impedit. That book was not compoſed by 
its very learned author Mr. Noy, for the preſs; but was 
made up purely for his own uſe as a pradtiſer of the 
jaw. It was not too much to ſay, that a man whoſe 
reputation was received in the world like his is not to 
have his book toſſed away as if it was the traſh of a 
hackney writer; that is not the way 2 book of that — 
deſerved to be treated; it agrees with the roll in which 
that caſe is to be found; and upon the roll the caſe ap- 
pears to be this: The plaintiff upon a guære impedit ſtated 
the laſt preſentation, and then ſtated the vacancy by the 
death of the laſt incumbent, The defendant in anſwer 
to that ſays, he admits the death of the laſt incum- 
bent; but he alleges that the benefice became void 
before; becauſe there was a corrupt agreement, between 
him and one Veſey, for a ſum of money, in order to be 
preſented, and accordingly Veſey was preſented and in— 
ducted, and upon the ſtatute of the 3iſt Elizabeth the pre- 
ſentation was void, and it belonged to the queen to 
preſent. Then he ſtated his title under the queen. 
After that he traveries, that the Jiving became void by 
the death of Veſey, as the plaintiff in his declaration 
alleges. The defendant joined in that traverſe, and the 
caule of diſpute was, becauſe it was faid the living 
became void by reaſon of his paying money, when in 
fact it became void upon another conlideration, namely, 
the giving a bond. 

Here his lordſhip made ſeveral obſervations on the 
nature of an inducement to a traverie; he cited authorities 


do 
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to prove his opinion, and ſaid that the determination of 
the judges in the above caſe in Ny was right, 

i heſe were his reaſons for ſaying that, in point of 
fact, there had been no judicial deciſions in favour of 
fuch bonds; but, on the contrary, there has been a 
judicial determination that theſe bonds were void, namely, 
that caſe in Ny. He confirmed himſelf in that opinion 
by the obſervation made by lord keeper North in the caſe 
of Grahme and Gre *me ( ſee page 18.) He lamented that the 
arguments in a caſe of this ſort, where ſomething appeared 
that never was yet decided, run in a circle: For that this is 
a benefit is allowed, and the act of parliament forbids 
preſentations that are made by reaſon of any benefit 
whatſoever. Why not declare this to be a benefit, which 
eo nomine is prohibited by the act of parliament, not- 
withſtanding a parcel of books one after another run 
into the notion that the point has been decided, which 
upon a cloſer and more exact inveſtigation turns out not 4 
to be decided at all. 2 

It is ſaid, theſe bonds are matters of great convenience, | 
and it would be attended with preat inconvenience, if 
they were aboliſhed, He remembred an old gentleman 
of eighty, who ſaid, he had ſerved upon ſpecial juries at | 
every aſſize for fifty years of his life, and, thank God, he 


had never differed in opinion with the judge that pre- 
ſided, Certainly that argument will not prove that thoſe 
Judges have decided right: He did not think their Jord- ﬀl 
ſhips would go upon that ground in this caſe, and he i 
made the ſame motion as the learned biſhops who had 

already ſpoke upon this caſe before him; that this judg- il 
ment be reverſed, and that judgment be entred for the 1 
plaintiff in error. fl 


| 

The Earl of Mansfield obſerved, that the judges would 
have been extremely happy to have been eaſed of the | 
trouble of their attendance upon that occaſion, if they | 
had thought it conſiſtent with their duty and reſpect to 
that houſe; but their lordſhips“ order was general with- 
out any exception of any of the judges; and it always 
has been ſo; and the judges are bound to obey that 
order: And when a writ of error is from one court only, 
he has known all the judges of that court to attend, if ic 
was a matter of importance and difficulty. 

But originally it a writ of error was from one court, 
and there remained a majority of the judges, they did 
not think themfelves bound to attend, and their lord 
ſhips were ſo indulgent as to excuſe them, But where 
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a writ of error was from a judgment by a majority of the 
judges, there they always look upon themſelves as bound to 
attend, and that is the caſe of all writs of error both from the 
King's Bench and Exchequer Chamber. After they had given 
their judgment, it was certainly of uſe and aſſiſtance to 
their lordſhips to hear the reaſons of that judgment, 
and upon any new incidental matter that might ariſe upon 
it: And the very next caſe in which they had to attend 
and give their judgment, was a cag in which all the 
judges of England had given their opinions, [the caſe of 
Fanſhaw and Cockſeage, relating to a toll for corn im- 
ported into London, determined in the houſe of lords 
June 3d, 17833] and yet their lordſhips' ordered them to 
attend; not to know how they had given their judgments; the 
record ſnews that; but to anſwer ſuch queſtions as may 
be of uſe to their lordſhips: And he owned he was ſur— 
prized, the noble lord thought it poſſible, that any judge, 
trom having given judgment upon any point of law, could 
have the leaſt attachment towards ſupporting that judg— 
ment, and would not come to a rehearing juſt as open 
as if he had never heard it before. There was nothin 

ſo common as to appeal from the ſame judge, and nothing 
ſo common as for him to reverſe his own judgment; and 
he had not an idea, that any man that fits in judgment 
could have the ſmalleſt reaſon to have any objection to 


reverſe a judgment that was wrong; if they have any 


leaning, it was a leaning the other way; and having 
heard one fide of the queſtion, and having doubts upon it, 
a judge may put himſelf into a train of thinking contrary 
to what he thought before, that he might get at the 
truth of it; and for one, if he was ſatisfied that the ground 
upon which his opinion reſted, was erroneous, he ſhould 
have a price in moving to reverſe that judgment. 

What wiſh can any man have that bonds of reſignation 
ſhould be held good or bad? What private with in a caſe 
Uke this, that if they are wrong, they ought not to be 
ſet aſide by their lordſhips' judgment, or by application 
to the legiſlature? | 

His lordſhip thought himſelf called upon in ſome 
meaſure ts ſay upon what ground his opinion reſted, that 
this houſe ſhould not reverſe this judgment; and he 


} awned it is upon the ground of its being a matter that 


nas been looked upon and conſidered by all England as 


ſettled ſuccevively from a period of time of near two 


tundied years; that is, almoſt from the making of the 


tatute, and been fo conſidered and determined, by judges 
f al! GEROMINATIONS, 
Ile 
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He ſhould be very ſhort in what he had to ſay upon 
this record, 

The 2d plea was laid out of the caſe univerſally : We 
had nothing to do with the canon law upon it: We had 
nothing to do with the nature of the office of a clerk, or 
the conſequences of it; they were general reaſonings, 

The caſe ſtood ſingly upon this propoſition, whether 
an agreement by a general bond of reſignation in con— 
ſideration of a preſentation was by the 31ſt of Elizabeth 
ſimoniacal, corrupt and void; ſynonimous words; he uſed 
them as ſuch, ſimoniacal, corrupt and void; that was 
the only queſtion, 

Was ſuch a bond, without any other collateral agree- 
ment but the bond, from the nature of it, from the 
intrinſic form and ſubſtance of it, that is a bond to re- 
ſign under a penalty upon requeſt; whether ſuch a hond 
was within the ſtatute of the 31ſt Elizabeth, it being in con- 
ſideration of the preſentation, that was the queſtion here. 

Now that this queſtion had for above a century been 
conſidered as ſettled is clear by adjudged caſes; and 
that upon ſuch bond the agreement is fair and legal, and 
conſequently neither corrupt nor ſimoniacal, nor within 
the 3iſt of Elizabeth. 

T he tendency of a corrupt agreement and the conſe- 
quences of it, he thought, may appear in judicature in 
difterent ſhapes, It may appear as it did then in a 
guare impedit between the biſhop and perſon preſenting : 
It may appear in an action between the obligor and obligee 
of ſuch a bond: It may appear upon a preſentation by the 
crown for Simony: It may appear upon an information 
or action for the penalties inflicted by the ſtatute; but in 
whatever ſhape it appears the queſtion was the ſame. 

Is the agreement corrupt? Is it ſimoniacal? If it is, it is 
followed with all theſe conſequences; it is followed with 
the forfeiture of the turn; it is followed with the penalties; 
it is followed with the avoiding of the bond and agreement. 

It is true that the actions that have been tried have 
been between the obligor and obligee; but ſtil] the 
queſtion is, is the » rr good or bad within the 
ſtatute of the 31ſt of Elizabeth? 

Now two objections were made the other day, and 
have been very ably enforced this day, to ſhew, that this 
very caſe was not within the authority of the caſes that 
had been determined, 

He would ſtate them as accurately as his memory enabled 
him: The firſt diſtinction was this: That in the caſes 
that have been adjudged, it did not appear that the 
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reſignation bond was given previous to and in conſideration 
of the preſentation, 

The ſecond was this, that the bond was good, but the 
preſentation bad; the bond being good becaule the 4ſt 
of Eliaabeth dont ſay that it ſhall be void. 

Another ground mentioned was, that in the caſes ad- 
judged, there was a want of a proper averment to bring 
the point properly before the court, 


The firſt is, that it did not appear in the other caſes, 


that the reſignation bond was previous to and in con- 
ſideration of the preſentation. In the firſt place, that 
diſtinction is not taken in any one of the caſes; nor 
any objection made, nor any point turning upon that 
objection, that it was not made in conſideration of 
the preſentation, 

Another thing is, it is impoſſible there ſhould be ſuch 
a bond given which is not in conſideration of a pre- 
ſentation, and purſuant to ſome agrecment concerning 
it; for would any man in his ſenſes chat has got a 
living, and been inſtituted and inducted, give a bond of 
reſignation? It is impoſſible, if it went no ſurther than 
that, No man in his ſenſes would give a bond of 
reſignation and have no view of any thing. It muſt be 
in conſideration of the preſentation, or there is no agree- 
ment at all to be carried into execution. But ſome of 
them do expreſsly mention in the condition of the bond, 
that they were in conſideration of the preſentation. I 
does ſo in the caſe of Babington and Med expreſsly: 
( ſee page 16.) it is ſaid expreſsly in the condition, that 
the plaintiff intended to preſent the defendant, and in- 
tending to preſent him, he agreed to give and did give 
ſuch a bond: And in Heſteth and Gray it is particularly 
ſtated in theſe words, that before, &c. (See page 22.) 

The next objection ſtated was, that the bond was 
good, but the preſentation void: That is very extra- 
ordinary, and biſhop Stillingffeet treats it as a moſt abſurd 
thing indeed; that it was a good agreement in reſpect of the 
bond, and a bad agreement in reſpect of the preſentation, 
and that which was corrupt in itſelf could be good in 
a bond, and bad in a preſentation. 

In the cate of Jones and Lawrence, the objection is 
made that the bond js void for Simony, &c. (See page 15.) 

The next is the caſe of Babingten and Hood; there it 
is objected, it is Simony and againſt law, and ſo the 
bend was void, c. (See page 16.) 
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In the caſe of Mackaller and. Todderick in Croke Charles 
361. there the conſideration of Simony was a ſimoniacal 
contract, which was held to be void. The ftatute donr 
avoid the contract; yet it was held void, and no action 
would lie upon it. 

Lord Holt ſaid in Carthew 301. ( ſee fage 40.) the 
obligor is admitted in the caſe of Simony to aver 
againſt the condition of a bond, or the bond itſelf. For 
what purpoſe? 'T'o defeat the bond? Then the pro- 
poſition is not true, becauſe the ſtatute dont make the 
bond void ; therefore it dont become void. 

In another caſe in Carthew 252. Lord Holt ſays, every 
contract, Sc. (See page 19.) 

He had, fince he had learned any thing of law, taken 
this doctrine laid down by lord Holt to be good, that is, 
where a contract is prohibited by a ſtatute, or has 
penalties annexed to the doing it by ſtatute, it is void as 
between the parties, and that no action can be brought 


upon it. He never heard it doubted ſince he had been in 


Meſiminſter. hall, but that a contract reſpecting a matter 
prohibited by act of parliament is void, It is like ſtock - 
jobbing and ſmuggling contracts; becauſe it cannot 
be relieved againſt in a court of juſtice; it being upon 
an illegal foundation, It cannot be defended; the court 
will not aſſiſt him, A caſe happened about a year ago 
upon this very ſtatute upon a clauſe relative to refigning a 
living. The caſe he would ſtate from memory; it was 
very particularly circumſtanced, a patron of a vicarage ap- 
plied to the vicar, &c. (See page 162.) 


In the caſe of Pele and the earl of Carliſſe ( ſee page 22.) 


the court refuſed to let the defendant the earl of Carliſle 


argue againſt the validity of ſüch bonds; they having 


been often eſtabliſhed even in a court of equity. There 
is no doubt a court of equity would give relief, if the 
bond was for a ſimoniacal purpoſe, They have granted 

injunctions upon ſuch bonds. | 
Thoſe caſes are at laſt followed by one ſo late as 
Heſketh and Gray ( ſee page 22.) where the bond was 
held to be fair, not upon any particular point of pleading, 
but upon the caſes determined before; that was in the 
28th of the late king, which brings the deciſions from 
tae 8th Jac. 1, to the 28th of the late king, But the 
concluſion drawn from thoſe caſes by the whole kingdom 
was very important for their lordſhips' conſideration ; for it 
was molt certain that they were underſtood to be determi— 
nations of the point, that fuch a bond for ſuch a 
gon- 
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conſideration was good, and not within the ſtatute, {9 
long ago as the year 1575, as appears in the 4th vol. of 
Gray's parliamentary debates, when a motion was made 
in the houſe of commons for a bill to prohibit general | 


bonds of refignation, it having been ſettled and eſtabliſhed 


that they were good: Some little time was taken in 


debating it, and then it dropt, and went no further. 

But in the year 1695, Stilling fleet, biſhop of Worceſter, 
whoſe character was very well known to their lordſhips, 
wrote expreſsly upon bonds of reſignation. 

He takes it for granted that by the caſes already de- 
cided the point was determined for the preſentation as 
well as for the bond; that both were good: And he 
reſorts as a kind of refuge from thoſe determinations to 
the oath of Simony as an argument to the conſcience of 
thoſe that take it; but he takes the point for granted, 
that the determination went to the preſentation as well 
as to the bond, that the one was a fair agreement in 
conſideration of the other; and indeed of what con- 
ſequence would it be that the bond ſhould be good, if it 
did not follow, that the preſentation ſhould be good alſo? 

Another great authority for ſuch bonds is biſhop 
Gibſon, His work was firſt publiſhed about the reign 
of king George I. he writes ſtrongly againſt reſignation 
bonds; but he takes for granted that the authority that 
eſtabliſhed the bond to be good made the preſentation 
good. As to the conſequence, he recommends to the 
biſhops one or two ways to get rid, in order to prevent 
the miſchief of them, Firſt, they were to take care who 


they ordained ; Next to take care to refuſe the refignation 


of thoſe who had given ſuch bonds; and that where 
Simony is committed, the living is forfeited; and the 
next thing to that is, the penalties are incurred; but 
that he had no idea of. | | 
His lordſhip would not go into the argument at large: 
when the matter was intire and no deciſion upon: it, 
it was 2 diſputable queſtion, Their lordſhips had heard 
rrom the judges on the one fide the reaſons upon which 
they apprehended. the caſes to have gone. They had 
neard very ſtrongly upon the other itde arguments to the 
contrary; and certainly it might have admitted a dif- 
ference of opinion; but ſince it has been judicially 
eſtabliſhed, there is a period when it is wiſer, better, and 
;z2ter not to go back to arguments at large. He did not 
know where it would jcad to. Were any man to go 
back to argue at large upon the ſyſtem of law that 
nag 
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has been built upon the ſtatute de donis, he did not 
know that it could be maintained upon arguments; and 


ſo ; were any man to go back and argue upon the general 
of IF reaſoning and ſyſtem of law upon the ſtatute of uſes, he 
ide did not know they could be fupported upon general 
ral reaſoning; but being once eſtabliſhed, it is better they 
ed ſhould ſtand erroneous, than by contrary judgments to 
in overturn what has paſſed. Where it is without miſchief to 

the parſon, it is not of much conſequence, and perhaps 
„ not much hurt in it; but where it is otherwiſe, it is of 
S, very ſerious conſequence and conſideration, 

The object of the law is certainty, eſpecially ſuch parts 

le- of the law as are of extenſive and general influence, 
23S FF which affect the property of many individuals, and which | 
he oF inflict pecuntary penalties; which create perſonal diſ- þ 
to abilities; and which work forfeitures of temporal rights. | 
of It was of vaſt conſequence are deciſis; no man could 
d, 3 perceive the miſchief of a contrary practice; it was an | 
el! object of the utmoſt importance to that judicature for l 
in many reaſons. In the firſt place, becauſe they were under i 
N- no controul: In the next place, if a wrong rule of law 
it WM had crept in, they could rectify it in their legiſlative capa- {| 
7 city; and he could by no means agree to what dropped | 
"P from ſome of the reverend prelates, that they were not to [ 
> judge by rules laid down by the law courts below; and | 
N MF that they had a judgment and rules of their own : That | 
at he held to be quite unconſtitutional. They were to give 
Mn 


that judgment which the courts below ought to have | 
Y 2iven in their opinions. They did not fit in a legiſlative | 
nt } capacity. They were not to be governed by any other h 


0 rules but the rules of law, equally belonging to the | i 
n courts below and that judicature; and the judgment they U 
* pronounce muſt be that which the judges of the courts of [ 
2 jaw, properly informed, ought to have given. Conſider | 


rhe conſequences of ſetting aſide at this diſtance of time | 
all that has paſſed with regard to this point, l; 
Biſhop Stillingfleet complained, that there were many 
caſes of the kind: Many very worthy men who never 
meant to make a bad uſe of them have taken bonds of re- 
liiznation, He alluded to it as matter of general xnow- 
ledge, He did not care to mention names. They 
ail heard of many; the intent of them never was for a 
bad purpoſe originally. A biſhop of Saliſbury himſelf 
took them, and took them openly. That any bad put poſe 
was made of them dont appear at all. He mentioned this to 
2 ſhew 
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ſew there were a number of caſes, and there may be many 
more of perſons, who had taken them, and did not mean 
to make a bad uſe of them. What is the conſequence of 
your reverting this judgment? 'T here were perhaps many 
livings in the Kingdom, which would be vacated : The 
king has a right to the preſentation eo w//ante : If upon 
every preſentation where a general bond of reſignation 1s 
given, the living is void, and the king has a right to pre- 
ſent, the patron has incurred a penalty; the parſon has 
incurred a penalty; and yet they have gone according to 
what they thought was the Jaw of the lend. If ſuch bond 
are miſchievous, and are not to be encouraged, a bill 
may be brought in to rectify that practice. Can it be 
doubted or ſuſpected, that the parliament will not do it ? 
One of the right reverend prelates ſaid, paſs a judgment, 
and then paſs a ſhort bill. What! paſs a judgment to 
do miſchief, and then bring in a bill to cure it? If tnat 
judgment was then overturned, the general opinion that 
has prevailed ſo long, upon caſes adjudged, whether ad- 
judged right or wrong, it will overturn them all: And 

the f rule he looked upon to be moſt applicable in this 
cale was flare deciſis, that is, ftand to deciſions where 
the fetting them right would do much more miſchief than 
leaving them as they were. 


Lord Thurlaw obſerved, that the objection in Jones and 
Lawrence and Babington and Wood was not, that the bonds 
were given previous to the preſentation, but that it was 


not averred, that the bonds were given in con/ideration of 


— 


the preſentation :XThat was the reaſon in Birt and Man- 
WEL od ing ( ee page Fo.) ; the bond was to pay 3001. as a con- 
fe tract to procure a preſentation to the living; it is proba- 
{ dn md le one contract was made in conſideration of the other; 
| Lo , ee oe yet, in point of pleading, it was neceflary to ſhew that 

rag” 5 circumſtance, and to aver and prove it in evidence. In 

A. I. 


dn? canto agreement was ftated ; but it was not averred, that one 


Went £ 5,ovenant was In conſideration of another. ir, Ace 
he <<Z 735 9 . KK. 
pe duke of Richmond. His grace ſaid, that the caſe 

. . was ſo replete with learning of various kinds, that he was 

ne, not capable of underſtanding the whole of it. He ſhould 

BY 2 therefore ſpeak buc a very few words. 

A, Ar<r*rH42 ,, One of their lordſhips ſaid, that the houſe were not 
PA 7 e ere bound by the deciſions of the judges in Weftminſler- hall. 

© nes) They certainly were not bound by their deciſions, but 
genders rarer Me cn Aon PA — their 
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their lordſhips were bound by the ſame rules as they were: 
Upon this point a great deal has been ſaid; and though 
policy and juſtice are feldom together, they ought always 
to be fo. Though the caſe wes new to their lordſhips, 
it then appeared that the deciſions have been for one 
hundred years unappealed from to their lordſhips, which 
was ſtrong evidence that their lordſhips were not totally at 
liberty to reverſe it, in like manner as if it was a caſe 
before them in the firſt inſtance, Some of their Lord- 
ſhips had ſaid that they looked upon the point as decid- 
ed; if it was, he ſhould be one that would add to the 
weight of numbers; as it was a point of great conſe- 
quence, and there had been a great number of deciſions 
upon it in H/etminfler-hall, which ſhew there had been 
an agreement of opinion; and ſuch deciſions had never 
deen reverſed in that houſe; and therefore if they were 
wrong, and it ſhould be proper to ſet them all right, as 


the learned lord upon the weol- ſack obſerved, it ſhould be 


done by act of parliament, If he underſtood him right; 
in theſe deciſions, the caſes had properly come before the 
court in the ſame light as this caſe did come : If they 
were to reverſe this judgment, their deciſion would ſub- 
je& many perſons to penalties. He would {ate to their 
lordſhips a fact: Some years ago, he had purchaſed an eſ- 
tate, for which he paid a very conſiderable ſum of money. 
He had the opinion of Mr. Bosh and Mr. Hilmat upon the 
ſubject, as he had ſome doubts. He had a meſſage from 


both, that a deciſion had taken place in 17:/{minfler- hall See the caſes of 


Perrin and 
Blake, and Coul- 
ſun and Coulſon, 


opinion: The judgment of the Eing's Bench was re- in the Appendix. 


in the caſe of Perrin and Blake, which made his title 
not worth a farthing; and he was very ſorry for that 


verſed by the Zxchequer Chamber; a writ of error was 
brought to that houſe, but not proſecuted. He was told 
the caſe of Coulſon and Coulſon was never diſputed betore 
that deciſion in the King's Bench; but then it was ſuppol- 
ed an ill judged caſe. He thought then it was proper to 
wait for another judgment; the truth is, there is no ſuck 
thing as certainty in the law. He ſhould not give their 
lordſhips any more trouble, only give his opinion that 
they ought not to reverſe that judgment, becauſe it had 
been looked upon in Meſiminſter-Hall as law above a cen- 
tury paſt, and if it was erreneous it may be altered by 
act of parliament, 

The earl of Mansfield then ſaid, Is it your lordſhips' 


pleaſure that this judgment be affirmed ? 77 
di- 
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A diviſion was demanded : For Lord Thur/:w's motion, 
that the judgment be reverſed, the number of Jords was 
nineteen : For the earl of Mansfield, that the judgment 
be affirmed, the number was eighteen. Then it was or- 
dered and adjudged, that the judgment given in the court 
of King's Bench, affirming a judgment given in the court 
of Common Pleas, be reverſed. 
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Copy of the original Record, in the caſe of ZA; i; He 
Sir John Paſchall, v. Clarke, (Sce pages 16, , . 
95, 102). FP on 15 Fac. Rollo. 2051. Cort of 


. FH AOL» 4 2 . 
O HES epus London 


& Jobes Clarke clicus Eſſex © p | 


ſum fuerunt ad reſpondend Fohi Paſtall executori Aae. Fra | 


teſtamenti Fohis Paſtall armigi de plito qd pmittant ae hee =, p 


ipm pſentare idoneam pſonam ad vicariam ecclie de Bad- 9, 


dowe magna que vacat & ad ſuam ſpedtat donaconem, fn om 
he 


Sc. Et unde idem Fohes Paſkall executor p Robtum 


ad quam advocaco vicarie ecclie pdce tunc ptinuit in dinco 2 


— 


— 


,, 
ſuo ut de feodo & fic inde ſeit exiſten idem Fohes Brote , \ 


quinto decimo die Maii anno regni dne Elizabeth nup 


regine Anglice quinto apud Baddowe magnam pdcam p * nt | || 
quandam indentur ſuam cujus altam partem figillo eju(- Ao fore et 1 


dem Fohes Broke ſignat idem Fohes Paſtall executor hic far hene. 


in cur pfert cujus dat eſt eiſdem die & anno dimiſit pfat gau £2, || 


Johi Paſtall, teſtatori omes & omiod decimas granor & "a+ . 
blador quorcunq annuatim pvenien renovan creſcen HH Mop £7 
debit inciden ſpectan five aliquo modo ptinen rcorie de 4-7 — 
Baddowe magna pdca ac totum ill clauſu paſture cum L a— 


| 
ptin continen p eſtimaconem duas acr & dimid five majus /Aioe K. 


five minus jacen & exiſten in Baddowe magna pdea ac 7 2 6 
eciam advocaconem patronagiu & diſpoſiconem pdce — OA 
ecclie de Baddowe magna pdca hend & tenend edem Jebi 2 * "& 


Paſkal teſtatori executorib & aſſign ſuis a feſto ſci Michis 
8 N 152... — 
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archi tunc px ſequen uſq finem & tmiu mille annor 
extunc px ſequen & plenar complend virtute cujus 
dimiſſionis idem Jobes Paſtall teſtator fuit de pdea advo- 
cacone vicarie ecclie pdce poſſeſſinat & fic inde poſſeſ- 
ſionat exiſten idem Fohes Paſtall teſtator poſtea ſcilt quinto 
decimo die Januarii anno regni dee nup regine viceſimo 
tcio apud Baddowe magnam pdcam condidit teſtamentu 
& ultimam voluntatem ſua in ſcriptis & p idem teſtm ſuu 
conſtituit & ordinavit ipm Johem Paſtall modo quer & 
quandam Mariam, tune uxorem ejuſdem Jobis Paſtall, 
teſtatoris fore executores teſtamenti ſui pdei. Et poſtea 
ibm de tli ſtatu ſuo obiit inde poſſeſſionat poſt cujus 
mortem iidem TJohes Paſtall modo quer & Maria onus 
execuconis teſtamenti pdci ſup ſe ſuſceperunt et ut execu- 
tores teſtamenti illius fuerunt de pdca advocacone vicarie 
ecclie pdce poſſeſſionat. Et fic inde poſſeſſionat exiſten 
pdca Maria poſtea ſcilt viceſimo die Marcii anno regni 
dce nup regine Elizabeth trict ſimo octavo apud Baddowe 
magnam pdcam de t)i ſtatu ſuo obiit inde poſſeſſionat. 
Et idem Joes Paſſa'l modo quer ipam ſupvixit & fuit 
de pdca advocacone vicarie ecclie pdee ſolus poſſeſſionat 
& fic inde poſſeſſionat exiſten idem Fohes Paſtall modo 
quer poſtea ſcilt quarto decimo die Aprilis anno dein mil- 
limo quingentifimo nonageſimo ſexto apud Baddowe 
mag nam pdcam p quoddam ſeriptu ſuu ſigillo ſuo ſigillat 
gerenq dat eiſdem die & anno conceſſit quibdam Alexo 
Paſeall genoſo & Andree Paſhall tune genoſo poſtea militi 
primam & px ad vocaconem donaconem & libam diſpoſi- 
conem vicarie ecclie pdee cum primo & px ex tune vacare 
continget p unica vice tantum virtute cujus conceſſionis 
iidem Ae & Andreas fuerunt de pdca advocacone vicarie 
ecclie pice p pdca prima & px vocacone ejuſdem poſleſ- 
ſionat. Ertfic inde poſſeſſionat exiſten pdca vicaria ecelie 
| pdce de vicario cjuidem p mortem Chriftefers Ampteforth 
clici tunc ult incumbent ejuſdem vacavit que quidem 
vacaco vicarie eccle pdce fuit prima & px vacaco vicarie 
ecclie illius poſt pdcam conceſſionem ipius Jehis Paſtall 
modo quer pfat Alex Paſtall & Andree Paſtall de pdca 
ad vocacone vicarie ecclic pdce in forma pdca feam p quod 
idem Alex & Andreas ad pdcam vicariam ecclie pdce fic 
tune vacan pſentaverunt quendan Henr Veſſey clicum ſun 
qui ad pſentaconem eordu Alexi & Andree fuit admiſſus 
inſtitut & induct in eodem tempore pacis tempore dee nup 
regine Elizabeth pdeoq Henr Veſſy fic vicarie ecelie pdee 
vicario & incumben exiſten ac eodem ebe Paſkall modo 
quct de dea acvecacohe vicarie ccclie illius in forma pdca 


poſ- 


a= %# 9 9 


21 E-4 OEE. 4 AAS. et X 


w © 


(- 


Appendix. 
poſſeſſionat exiſten pdca vicatia ecelie pdce vacavit p mor- 
mat pdci Henr Veſſiy & adhuc vacans exiſtit Et ea rone ad 
ipm 7ches Paſtall modo quer idoneam plonam ad vicariam 
ecclie pdee fic vacan ad pſens ptinn pſentare Et pdic 
Epus & Tohes Clarke ipm TFohes Paſtall modo quer inde 
injuſte impediunt unde dic qd detiorat eſt et dampm het 
ad valenciam ducentar librer Et inde p duc ſectam 
Sc. Et pfert hic in cur Iras teſtamentar pdci 7c Paſhall 
teſtatoris p quas ſatis liquet cur hic ipm Jem Paſtall 
modo quer & pdcam Mariam modo defunct fore execu- 
tores teſtamenti pdci, Et inde here adminiſtraconem, 
Tc 
Et pdcus epus & Tohes Clarke p Jobem WWaodgate at- 
torn ſuu ven & defend vim & injur quando Sc Et 
pdcus epus dic gd pdca vicaria ecclie de Baddowe magna 
eſt infra dioces ſuam London Et qd ipe nichil het nec 
here clam in vicaria ecclie illius nec in advocacone (jus 
dem niſi admiſſionem inſtituconem & deſtituconem vica- 
rior vicarie illius ut ejuſdem vicarie ordinarius & ceta que 
ad ordinariu in hac parte ptinent Et hoc parat ett verificare 
unde pet judm fi pdcus 7abhes Paſtall abſq ſpic impedi- 
ento in pſona ipius epi in hac parte afiignand acconem 
ſuam pdcam vſus cum here debeat, Fe. Et pdeus Jehes 
Clarke dic qd ipe eſt vicarius vicarie ecclie pdce implonat 
in eadem ex pſentacone dni regis nunc. Et dic qd pdcus 
Johes Paſkall modo quer acconem ſuam pdcam vſus eum 
here non debet quia dic qd p quendam actu in parliamto 
pdce nup regine Elizabeth apud Hum in Com Midd anno 
regn ſui triceſimo primo tent edit int alia inactitat fuit au- 
thoritate ejuſdem parliamenti qd ſi aliqua pſuna vel pſone 
corpora politica five corporat ad aliquod tempus poſt 
finem quadraginta dies px poſt finem cjuſdem feſſionis 
parliamenti p ad aliqua pecunie ſuma munere dono pfi— 
cuo five beneficio quocunq aut dirce aut indirce vel p ſui 
rone alicujus pmiſhonis agreamenti conceſſionis obl:- 
gaconis convenconis five al aſſurancie de vel p aliqua ſuma 
pecunie munere dono phcuo five benzficio quocunq dirce 
aut indirce pſentarent vel conferrent Auglice collate ali- 
quam pſonam alicui beneficio cum cura alar dignitat prebend 
five pmocon eccleſiaſtice vel darent aut impenſarent 
Anglice beſtowe eadem p vel in reſpem alicujus tlis cor- 
rupt cauſe ſeu conſideraconis qd tunc quelt ilis pſentaco 
collaco donaco & impenſaco Anglice beſtowing Et quelt 
admiſſio inſtituco inveſtura & induco ſupinde forent vacua 
fruſtrat & nullius effcus in lege ac qd licit foret ad & 
N 2 | pdca 
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pdea nup regina Elizabeth hered & ſucceſſorib ſuis pſen- 
tare conferre Anglice to collate unto vel dare ſuu impen— 
dere Anglice to beſtowe quelt tlia beneficia dignitat 
pbend & promoconem eccliaſticam p illo uno tempore ſeu 
turno tantumodo qdq omes & quelt pſona five pſone 
corpora politica & corporat que extunc deinceps darent 
vel capent aliquam tlem ſumam pecunie munus donu 
five beneficiu dirce aut indirce vel que capent vel facent 
aliquam tlem pmiſſionem conceſſionem obligaconem con- 
venconem ſeu aliam aſſuranc forisfacent & pderent du— 


plicem valorem pficui unius anni cujuſlibt tlis bene- 


ficii dignitat pbende & pmoconis eceliaſtice Et pſona 
corrupte capiens pcurans Anglice ſeeking five acceptans 
aliqd tle beneficiu dignitat prebend five pmoconem eccli- 
aſtica ſupinde & extunc deinceps adjudicaretur diſhabilis 
pſona in lege ad hend & gaudend eadem beneficiu dig- 
nitat pbend five pmocunem eccleſiaſticam put Penem 
actu int alia plenius apparet Et idem Joes Clarke ultius 
dic qd pdca vicaria ecclie de Baddowe magna pdca eſt & 
pdco tempore ediconis actus pdci fuit beneficiu cum cura 
aiar Et idem Tohes ultius dic qd bene & vum eſt qd 
pdcus Fohes Þroke ſuit ſeit de recoria de Baddowe magna 
pdea cum ptin ad quod &eœ. in dinco ſuo ut de feodo Et 
tic inde ſcit exiſten idem TFohes Broke pdco quinto decimo 
die Maii anno regni dee nup regine Elizabeth quinto 
ſupdco p indenturam ſuam pdcam dimiſit pfat Johi Paſ- 
tall teſtatori omes & ſingula decimas granor & blador 
quorcunq annuatim pvenien renovan creſcen debit 
inciden ſpectan five aliquo modo ptinen dce rcorie de 
Baddowe magna pdca ac totu pdcum clauſu pature cum 
ptinen ac advocaconem patronagiu diſpoſiconem pdce 
vicarie ecclie de Baddoewe magna pdca hend & tenend 
eidem 7ohi Paſxall teſturi executorib & affien ſuis a pdeo 
feſto ſci Michis archi tune px ſequen uſq finem & tmiu 
pdcor mille annor ex tune px ſequen & plenar com- 
plend & finiend virtute cujus dimiſhonis idem Fehes Paſ- 
tall teſtator fuit de pdca advocacune vicarie ecclie pdce 
poſſionat Et fic inde poſleſſionat exiſten idem Jabes 
Paſhail teſtator poſtea ſcilt pdco quinto decimo die 
Januarii anno regni die nup regine Elizabeth viceſi- 
mo trio ſupdco apud Baddowe magnam pdcam condidit 
teſtament & ultimam volunt ſua in ſcriptis & pidm teſtu 
{uu conſtituit & ordinavit pdm Johem Paſtall, modo quer et 
pdcam Mariam tunc uxem ejus fore executores teſtamenti 
lui pdei Et poſtea ibm obiit de pdca advocacone vi- 
Caric ECClic pdca in forma pdca N poſt cujus 
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mortem pdci Fohes Paſtall & Maria onus execuconis 
teſtimenti pdci ſup ſe ſuſceperunt Et ut executores 
teſtimenti ill fuerunt de advocacone vicarie ecclie pdci 
poſſeſſionat Ipiſq fic inde pofie{fionat exiſten pdea Ma- 
ria poſtea ſcilt pdeo viceſimo die Marcii anno regni 
die nup regine Elizabeth triceſimo octavo ſupdco apud 
Baddowe magnam pdcam detli ſtatu ſuo inve obiit poſ- 
ſeſſionat Et pdcus Tohes Paſtall modo quer ipam Ma— 
riam ſupvixit Et fuit de pdca advocacone vicarie ecclie 
pdce ſolus poſſeſſionat Et fic inde poſſeſſionat exiſten 
idem Johes Paſtall poſtea ſeilt pdeo quarto decimo die 
Aprilis anno Duni millimo quingenteſimo nonageſimo ſexto 
ſupdico p ſeriptu ſuu pdem conceſſit pfat Alexa & Andree 
Paſkall pdeam primam & px advocaconem donaconem 
& ditpoſiconem viearie ecclie pace cum ptimo & px 
extunc vacare continget p pdca unica vice tant virtute 
cujus conceſhonis pdei Alex & Andreas fuerunt de pdca 
sdvocacone vicarie ecclie pdce p pdca prima & px va- 
cacone ejuſdem poſſeſſionat modo & forma put pdcus 
Johes Puſkall modo quer p narraconem ſuam pdcam 
fupius ſuppon Set idem Jobes Clarke ultivs dic qd 
pdcis fAlexo & Andree fic inde poſſeſſionat exiſten pdca 
vicario ecclie pdce de vicario ejuſdem p mortm pdci 
Criſtsfert Ampteforth clici tunc ult incumben ibm vacavit 
t fic vacan exiſten ac pdcis Alexo & Andree de pdca 
advocacone vicarie pdce in forma*pdca poſſeſſionat exilten 
poſt finem quadraginta dier px poſt finem pdce ſeſſionis 
parliament ipdci ſci]t tcio decimo die 'Funi; anno regni 
dce nup regine Elizabeth tricefimo octavo apud Paddowe 
magnam pdcam int pdcos Alexum & Andream & pfat 
Henr. Veſſey fimoniace corrupt & contra formam flatuti 
pdci concoraat & agreat fuit gd pdei Alex & Andreas 
tunc de advocacone vicarie ecclie pdce in forma pduca vacan 
poſſeſſionat exiſten p quadam pecunie ſuma p pfat Henr. 
Veſſey pdcis Alex) & Andree pmijs & poſtea ſolut pdem 
Henr. Velley ad vicar iam ecclie pace tunc vacan pſcntarent 
ſup quo p pformacone corrupt & ſimoniacor concordie 
agreament pdcor pdci Alex & Andreas de advocaco- 
ne vicarie ecclie pdce in forma pdca poſſeſionat exiſten 


poſtea ſcilt quarto decimo die Funi anno regni die nup 


regina Elizabeth triceſimo octavo ad pdcam vicatiam 
ecclie pdce tunc vacan pſentaverunt pfat Henr, Veſſey 
clicum ſuu qui ad eandem pſentaconem ipor Alex. & An- 
dree fuit admiſſus inſtitut & induct in eadem tempore 
pacis tempore die nup regine Elizabeth quor piextu ac 
vigore ſtatut pdci pdca pſentaco pdci Hen. Vefſty ad vi- 
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cariam pdcam p pfat Alexum & Andream modo & for- 
ma pdcis fact ac pdca admiſſio & inſtituco pdce Henr, 
[:ſey ſupinde hit penitus vacuo truſtrat & nullius eff- 
cus in lege fuerunt Et ea rone ad dcam nup reginam 
jute prerogative ſue regie idoneam pſonam ad vicariam 
ecclie pdce fic vacan p illo uno turno vigore ſtatuti 
pdci ptinuit pſentare pdcaq nup regina poſtea & anteqm 
ipam aliquam idoneam pſonam ad vicariam ecclie pdce 
PRO ſcilt viceſimo quarto die Marat anno regni 
fur quadrageſimo quinto apud em pdcam obiit fine 
hered de corpore ſuo exeun poſt cujus mortem regimen 
hujus regni Angli decend dno regi nunc ut conſanguin 
& hered die nup regine Elizabeth p quod idem dnus rex 
nunc regimen hujus regai Anglie {up fe ſuſcepit ac rex 
ejuſdem regni fuit & adhue cxiſtit rone cujus ad dem 
d num regem nunc idoneam pſonam ad vicariam pdcam 
fic ut pfertur vacan ptinuit pſentare p quod idem 
dnus rex nunc ad vicariam pdcam fic ut pfertur vacan 
pſentavit eundem Jabem Clarke clicum ſuu quia ad 
pſentaconem ipius dni regis nunc fuit ad miſſus inſtitut 
& induct et in eadem tempore pacis tempore dei dni regis 
nunc ac vicarius vicarie ecclie pdce impſonat in eadem 
ex pdca pſentacone ipius dni regis nunc ante diem 
impeticonis bris originalis pdci is Pag fuit & ad- 
huc exiſtit abſq hoc gd pdca vicaria ecclie pdce vaca- 
vit p mortem pdci Herr. Veſſey modo & forma p ut 
pdcus Fohes Paſtall modo quer p narraconem ſuam 
pdcam ſupius ſuppon Et hoc parat eſt vificare unde pet 
judm ſi pdeus Johes modo quer acconem {uam pdcam 
vius eum here debeat &c. 

Et pdcus Jabes Pajrail modo quer quozd pdcm plitm 
ptiici epi ex quo idem epus chil clam in vicaria 
ecclie pdce neq in advocacone ejuſdem nift admiſſionem 
jaſtituconem & deſtituconem vicarior ad eandem vica- 
ram & ceta que ad ordinariu ptinent ut loci ordina- 
rius pet judm vius pfat epum & bre epo &c Id 
cons eſt qd pdcus Fohes Pajrail modo quer recupet vius 
piat epum pientaconem ſuacn ad vicariam pdcam Et heat 
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bre eidem epo qꝗd non obſtan reclam ipius epi idoneam 


plonzm ad vicarian pdcam ad pfentaconem pdci Jobis 


Haſtall modo dust admittat & Et nichil de mia pdct epi 
quia fe excul. « de ſpiali impedimento &o Set cellit inde 


EXECUTYO quo vit 185 Nun int ipm 7ohem Paſtall modo 


guer c pic t en Clarke tminetur &c Et quoad pdcm 
lim pdci 7, Clarke ſupius in bart plitat idem Fohes 
Baal modo quer die qd ipe p aliqua in eodem plito 
preallegat ab accone ſua pdca vius eundem Jebem Glark 


hend 


AT 
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hend peludi non debet quia ut prius dic qd pdea vicaria ec- 
clie pdce vacavit p mortem pdci Hear. Veſey modo & forma 
put ipe narraconem ſuam pdcam ſupius ſuppon Et hoe 
pet qd inquiratur p priam Et pdcus 7e, Clarke lilit, &c, 
Id prec eſt vic qd venire fac hic a die Sce Trinitatis, in 
tres ſeptimanas xij, &c, p quos, &. Et quia nec, 
&c. ad recogn, &c. quia tam, &c. 


No: II. 


Act of Infitution to the Benefice merlioned in the 
preceding Record, Extracted from the Regiitry 
of the Conſiſtory Court of London, Feb. 27, 
1784. 


Undecimo dic Menſis OQobris anno Dimi 1616. 


Tones Clarke preſbyter artim magr p venerabilem vi- 
rum mrm Thema Stewarde legum doctore redendi patris 
dm Johannis London epi vicarin in ſpicalibus genalem 
& officialem principalem, &c. ad vicariam ppetuam 
eccleſiæ pochialis de Badd:we magna in com F/exiz p 
pravitatem Simoniæ vacante ad putaconem i!}uitiffimi 
in chro principis & dmni ori Jacebi Dei grat Augliæ, Scr- 
tie, Franciæ, & Hiberniæ regis, fdet defenſoris, Cc. 
veri & indubitati ipſius vicariæ perpetue (ut afteritur) 
pro hac vice proni admiſſus fuit ac in & de eadem cuin 
ſuis juribus membris & in pertinentijs univerſis rite & 
canonice inſtitutus et inveſtus juribus & conſuctudi— 
nibus epalibus ac eccliæ cathredalis divi Pauli, Lenden, 
ſemper ſalvis, preſtito prius p eum juramt non ſolum de 
agnoſcendo regie matis ſupremitatem &c ac de cano— 
nicæ obedientia eidem reidendo, patri & preftand de- 
ciper continue & pſonaliter reſidendum eadem vicartia 
juxta juris exigentia verum etiam quod nulla Symoniaca 
conventione ſeu pravitate interveniente, &c. fe ac & in 
eandem vicaria ppetua preſentari procuravit ſub {criptis 
prius p eum articulis convocation &c juxta ſtatuta 
et canones, &c, et acceptata p cum cura animarum 
porchianorum ibm ſcriptum fuit aichimo E ſue 
ejus officiale conjuntim et divim ad cum inuucen- 
dum. 

MARK HOLMAN, 
Deputy Kegiſter. 
N 4 No. III. 
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No. III. 


Note on a Paragraph in Page 66. 


Mr. Aansie/d, counſel for the plaintiff in error, in 
his argument at the bar of the houſe of lords, ſtated 
to their Jord{hips the occaſion of filing the bill in Chan- 
cery, alluded to in the above paragraph, namely, That 
the clerk of the defendant in error, when he applied for 
inſtitution, had confeſſed he had executed a bond, in a 
large penalty, to reſign the living at any time upon the 
requeſt of his patron ; that the biſhop, for that reaſon, 
retuſed inſtitution ; that ſometime afterwards Mr. F/ytche 
ſent the bond, which Eyre had executed, to the biſhop, 
CANCELLED, With an intimation, that as the impediment 
was thereby removed, he hoped the biſhop would inſtitute 
his clerk; that the biſhop, conceiving the cancelling 
this bond was merely to deſtroy the evidence obtained of 
its exiſtence, and that ſome other bond, of the ſame na- 
ture, had been, or would be executed by Eyre, inform- 
ed Mr. Ffjtche that if he would give his word and ho- 
nour that no ſuch other bond had been, or would be, 
executed by Eyre, he would immediately inſtitute him ; 
and repeatedly called upon Mr, Ffytche for an anſwer to 
that propoſition; that Mr. Fftche declined giving any 
anſwer; and having brought his guare impedit, and the 
biſhop being adviſed no defence could be made at 
law without proof of the bond, the bill was filed, 
ſtating the whole circumſtances, and charging the can- 
celling the bond for the reaſon above mentioned, and the 
execution of another bond, and praying a diſcovery 
whether ſuch other bond did not then exiſt; that to this 
bill Mr. Ffytche demurred.; but the demurrer, upon ar- 
gument, was over-ruled, and he was compelled to an- 
iwer; and in his anſwer he had confeſſed the firſt bond 
was cancelled with a view and deſign to deſtroy the evi- 
dence obtained of its execution; and that Eyre had 
executed to him, as patron, another bond to the ſame 
purport, 
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No. IV. 


The Caſe of Coulſon v. Coulſon, cited by Lord 
Thurlow and the Duke of Richmond. (See 


page 103, 175 ) 


A caſe was ſent from the Rolls, wherein the queſtion . Stran. 1125. 
was, Whether an eſtate-tail, or only an eſtate for life, Hil. 13 Geo. 2. 
paſſed by a will ? And it was this. 

Robert Bromley deviſes to his grandſon Robert Coulſon, What words 
and his aſſigns for his life natural, the reverſion of lands —— — 
expectant on the death of the deviſor's ſiſter, and from 
and after the determination of the eſtate for life of 
his ſaid grandſon, then to truſtees during the life of his 
grandſon to preſerve contingent remainders, and from and 
after the death of his grandſon, unto the heirs of his 
body lawfully begotten and to be begotten, with divers re- 
mainders over, 

And upon the firſt argument the court was clear in 
opinion, that this was an eſtate-tail in the grandſon. 

The caſes cited to prove it an eſtate-tail were: x Co. 
Shelley's caſe. Co. Litt. 22. b. 319. 5. Cre. Elix. 525. 
1 Vant. 214. Trin. 11 Ann. rot. 220. Backhouſe v. IWells, 
Abr. Ca. Eq. 184. Mich. 13 Geo. 1. Goodright v. Pullen, 
ante 729. and a cafe at the council board of Mod v. 
Morris. 
E contra were cited: Carter, 170. 1 Sid. 8 1. Salk. 568, 
224. 3 Lev. 437. Carth. 172. Abr. Eq. Caſ. 105, 390. 
1 Vent. 231. ; | 
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No. V. 


The Caſe of Perrin againſt Blake, cited by Lord 
Thurlow and the Duke of Richmond, (See 
Page 163, 175.) 


Actien of Treſpaſs. Special Verdict. 


4 Milliam Williams, by his laſt will after giving portions Deviſe to J. . 
« to his three daughters diſpoſes of his temporal eſtate 2 life, remain- 
c in manner following. It is my intent and meaning, 8 3 
„that none of my children ſhould ſell or diſpoſe my of J. V. re- 
| | eltate, 
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mainder to the 
heis of the budy 
of J. Nl. is an 
eſtate for life, 
tl:cre bring 
Words of te- 
ſtriéhion that 
J. N. ſhall not 
ſell for any 
longer than his 
own life, and 
the eſtate being 
d viſed to that 
zutert But in 
Cam. Scacc. held 
to be an eſtate 
tail. 
1 Black. Rep. 
672—3 Faſt, 
9 Geo, 3. K. B. 


Reverſed in the 
Fx: hequer Cbam- 
ber, I { February, 
21772, by the 
o51110n of Par- 
zer Chief Baron, 
Adam: Baron, 
Could Fujtice, 
Perrot Bar-, 
Blackfione Juice, 
ares Fu lite, 
contra De Gre 
Chref Falblice, 
Smyive Baron. 
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4 eftate, for longer term, than his life: And, to that 
intent, I give, deviſe and bequeath, all the reſt and 
„ reſidue of my eſtate, to my Son Fohn Williams, and any 
«© ſon my wife may be enſient of, at my death, for and 
© during the term of their natural lives; the remainder, 
* to my brother-in-Jaw Jaac Gale, and his heirs, for 
c and during the natural lives of my ſaid ſons, John 
© T/illiams and the ſaid infant; the remainder to the heirs 
of the bodies of my ſaid ſons, 7%n Williams and the ſaid 
infant, lawfully begotten or be begotten ; the remainder 
„to my daughters, for and during the term of their 
«© natural lives, equally to be divided between them; the 
„ remainder to my ſaid brother-in-law Jſaac Gale, during 
{© the natural lives of my ſaid daughters reſpectively ; the 
& remainder to the heirs of the bodies of my ſaid 
« daughters equally to be divided between them. And I 
& do declare it to be my will and pleaſure, that the ſhare 
© or part of any of my ſaid daughters that ſhall happen to 
„ die, ſhall immediately veſt in the heirs of her body, in 
& manner aforeſaid,” 

IWilliam Williams died 4th February 1723, leaving iſſue 
one ſon named John Williams, and three daughters, Bon- 
netta, Hannah, and Anne, and his wife not enſient. John 
Williams ſuffered a recovery, and declared the uſes to 
himſeli and his beirs, 


N. B. This was a caſe from Jamaica; and in fact, 
inſtead of a recovery, the ſuppoſed eſtate tail of John 
Williams was endeavoured to be barred, by a leaſe and 
releaſe inrolled, according to the local law cf that 
country. It came on before a committee of the privy 
council, who directed a caſe to be ſtated, for the opinion 
ci the court of King's Bench; who refuled to receive it 
in that ſhape. And therefore, a feigned action was 
brought; 2nd the caſe above itated was, by conſent, 
reſerved at the trial. | 

It was argued in this, and Trinity term; the queſtion 
being merely this, whether 7h I/ill;ams took, by this 
will, an eſtate for life, or in tail. And in Michaelmas 
following, it was adjudged, by lord Mansfield chief 
juſtice, Mon and Milles juſtices, that he took only an 
eſtate for life: Yates juſtice contra, that he took an eſtate 
tail. But I was not preſent, ſays juſtice Black/?oue, 
when the judgment of the court was delivered. 
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No. VT. 


The coſe of White and White, determined in the houſe 
of lords en 6th May, 1782; cited by the Biſhop of 
Bangor, and Lord Ihurlow. (Se page 134, 163.) 


Richard White, having iſſue Simon TYhite, his eldeſt fon, 
and Hamilton II hite his ſecond /n, and a daughter, and 
no other iſſue, on 1ſt Zanunry 1775, made his laſt will and 
teſtament in writing, and deviſed the lands in queſtion to 
his ſaid ſon Simon IA hite and the heirs of his body lawfully 
begotten; and for default of iflue of his ſaid fon Simon, 
then he deviſed the premiſes to his ſaid ſecond ſon 
Flamiiton White and the heirs male of his body lawfully 
begotten, And he deviſed another eſtate to the ſaid Hamil- 
ton l hite and the heirs male of his body lawfully begot- 
ten, and for default of iſſue of the ſaid Hamilton IV hite, 
he deviſed the ſaid laſt eſtate to his ſaid eldeſt ſon Simon 
IA pite, and the heirs male of his body ee begotten. 

Simen IA hite died on 2d September 1770, leaving iſiue 
Richard T// ite his eldeſt ſon and heir at law; then under 
twenty-onc, and three other ſons and four daughters, 

Richard IH bite, the teſtator, diced on 27th uf the ſame 
September, 

Hamilton TYhite upon his father's death, entred into the 
premiſcs claiming the ſame under his facker* s will, 

In Michaelmas term 1770, Nichard Nite, the teſtator's 
ſon, brought an ejectment in the court o King's Bruch 
in Ireland for recovery of the premiſes againit the ſaid 
Hamilton IA hite, 

The cauſe was tried at Cort at the ſpring all zes in 
1780, and the jury ſound a ſpecial ver dict. 

In Michaelmas term 1780, the ſpecial verdict was argued 
in the court of Ang Lon in land; ard in 11, term 
following, judgment was given for the plaintid, 

Hamilton White removed the cauſe, by writ of error, 
into the court of King's Bench in England; where, after two 
arguments, the judgmeat of the court of Aing's Bench in 
Ireland was reverſed. 

Upon this judgment of reverſal Richara Vite brought 
a writ of error in parliameat; aud on the 6th of Au 1782, 
it was ordered by the ouſe of lords, that the judgment 
of the court of King's Bench in England, reverſing the judg- 


ment of the court of K, Bench in Heland, be athrme. 
The 
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The queſtion in this caſe was, whether upon the 
lapſed deviſe (/apſed, becauſe the deviſee, Simon White, 
died on the 2d September, 1776, before his father, Richard 
Ihite, who died on the 27th of the ſame month) the 
eſtate ſhould go to the heir of the deviſee, namely, 
Richard, the fon of Simon; or whether it ſhould not go 
over to the ſecond fon, namely, to Hamilton White. 

The following queſtion was put to the judges in the- 
houle of lords, namely, whether in the event that has 
happened the defendant Hamilton White took any and 
what eſtate in the lands in queſtion under the deviſe, for 
default of iſſue of Simon Ihite ?— The lord chief baron 
gave the unanimous opinion of the judges, that the de- 
fendant Hamilton IJ/jite took an eſtate tail in the ſaid 


lands under the deviſe to him for default of iſſue of 
Simon White. | 


No. VII. 


The caſe of Bawderok v. Mackaller, more fully re- 


FF ported than it is in page 13, 14. 


Information upon the ſtatute 31 Eliz. of Simony ſor 
the king and himſelf, ſuppoſing the church in the tower 
of London to be a benefhice with cure of annual value 
of bl. 138. 4d. grantable by the king, and that 
one Such was parſon, and reſigned; And that afterwards 
the defendant agreed with 7. S. to give him twenty 
pounds, if he might procure him to be preſented thereto 
by the king, and admitted and inducted; And alleges 
in facto, that he procured the king to give unto him the 
ſaid preſentation to the ſaid chapel; and that he was 
admitted, inſtituted, and inducted thereto; and therefore 
he demanded 6]. 138. 4d. being the double value, 
ſecundum fei mam ſlatuti Fe, upon not guilty pleaded, 
and found for the plaintiff, Henden ſerjeant moved in 
arreſt of judgment, firſt, that this information is not good, 
becauſe he ſhews the annual value to be 6l. 13s. 4d. and 
the ſtatute is, that he fhall forfeit a double value, and 
yet demands 61. 135. 4d. as being the double v-lue, 
whereas it appears, it is not, and therefore it is ill. Sed 
non allocatur : for the truth of the offence being ſhewn, 
and found againſt him, although he demands leſs than 
he ought, yet the information is good for the king. And 


it was compared to the caſe of Hard againſt  Candiſh, 


which was adjudged in the Exchequer, where an in- 
formation 
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formation was brought for him and the king upon the 
ſtatute of liveries, and it was brought after the year, 
which is not good for the party, by the expreſs words of 
the ſtatute, yet it was good for the king, and judgment 
entered, Secondly, it was moved, that this being a 
donative of the king's donation, is not within the ſtatute of 
31 Eli. for that mentions only where one comes in by 
Simony, by preſentation, or collation, Sc. Sed non 
allocatur : Becauſe it is within an equal miſchief, againſt 
which the ſtatute provides, and fo within the remedy 
thereof, Thirdly, it was objected, that this could not be 
within the ſtatute, becauſe, the kin» being donor, it cannot 
be intended, that he preſented by Simony; and the ſtatute 
is, that the patron ſhall loſe his preſentation for that time, 
and the king is to have it; therefore it ſhall not extend to any 
of the king's donations, ſed non allocatur : For Simony may 
be by compact betwixt ſtrangers, without the privity of 
the incumbent or patron, and yet within the purview of 
the ſtatute: As it was adjudged in Calver's caſe in the 
Exchequer, as Jones cited it, where the father of the in- 
cumbent contracted with the patron's wife, to give her 


one hundred pounds if the patron would preſent his ſon, 


the patron or incumbent not knowing of this contract 
(as it was found by a ſpecial verdict) yet this was held 
to be within the ſtatute, So here he giving to a ſtranger 
261, &c. is within the ſtatute: Whereupon rule was 
given, that judgment ſhould be entred for the plantiff, 


No. VIII. 


A fuller report of the caſe of Mackaller v. Tod- JA; nem 


2 


Skinner ( Jee page 118.) and by Earl Mansfield. (Seel. 
page 171.) * 3538 367 


derick, (/ee page 4, 9.) cited by Lord Chief Baron 
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Error of a judgment in the court of the tower of Mich, 9 Car. 1. 


London, in aſſumpſit, where the plaintiff declared, that 
the defendant promiſed him, in conſideration that he 
would procure the ſaid Mactaller to be preſented and 
inſtituted to the chapel of the tower, being a donative in 
the king's gift, &c. to pay unto him twenty pounds 
upon requeſt, The plaintiff allegeth in adde, that by his 
labour and means the king preſented the ſaid Mactaller to 
the ſaid chapel, and he was admitted, inſtituted, and 
inducted into it; and that he required the payment of 


the ſaid twenty pounds at ſuch a day, &c, and the de- 
3 teadant 


CA ' 
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Hil. 9 Car. 1. 


Paſch. 10 Car. 1. 


Appendix. 
fendant had not paid it. The defendant pleaded non 
aſſumpſit, and verdict and judgment for the plaintiff, 
And now etror brought, the error aſſigned, that judgment 
was given for the plaintiff, where it ought to be for the 
defendant: And now Fletcher for the plaintiff in the 
writ of error moved, that this judgment was erroneous, 
becauſe he declares upon a promiſe grounded on a con— 
ſideration againſt law; and that being the only conſi— 
deration, the aſſump/it is void; and for that relied upon 
the caſe of Oneley, 19 Eliz. Dy. and Ch. lib. 3. fel. 82. 
et adjournatur. It was now moved by Gybbs for the 
defendant in the writ of error, that the conſideration 
is good; for it is for his ſolicitation and labour in pro- 
curing him to be preſented, which in itſelf is no Simony, 
nor cauſe to avoid the contract: And admitting it were 
Fimony, yet not being an offence at the common law, 
nor triable by courſe of the common law, (but an offence 
only made by the canons} it was not puniſhable at the 
common law until the ſtatute of 21 Eliza. And therefore 
in Aich. 40 and 41 FEl:z. in the Common Bench, it was 
adjudged, that where an obligation was for the payment 
of money, and the defendant pleaded it to be made for the 
performance of a ſimoniacal contract, and ſhews how 
upon demurrer it was adjudged, that it was merely a 
ſpiritual offence, whereof the common law did not take 
any cogniſance, and tnereſore, was no plea to avoid the 
bond. And in 8 Jac. betwixt Taverner and Smith in an 
information upon the ſtatute of 21 Eliz. it was reſolved, 
that he ought to ſuppoſe a corrupt contract, and not a 
ſimoniacal contract: And the ſtatute doth not make the 
obligation and contract for Simony to be void, as 
the ſtatute of 13 Eliz. of uſury, and the ſtatute of. 23 
Hen. 6. for ſheriffs. Fletcher to the contrary, for Simony 
hath always, by the law of God and of the land, been 
accounted a great offence: And an afſumpſit or bond, 
with a condition to pay a ſum of money for a ſimoniacal 
contract, is accounted againſt law, and void; as if one 
ſhuuld promiſe another ten pounds to beat ſuch a man, 
it is void, 2 H. 4.9. An obligation with a condition to ſave 
harmleſs concerning imbezzling of a writ, and not re- 
turning thereof, is void, becauſe againſt law. Richardſon 


ſaid, he much doubted thereof, becauſe the promiſe is, 


to pay ſo much for his labour and travail, and not for 
the preſentation. Et adjournatur. 
And now the court was of opinion, that the con- 
ſideration was illegal, and that the action lies not; for 
the conſideration to have money, to procure bim to be 
2 | x rector 


n 
— IF. — 
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rector of the church, is a ſimoniacal contract, and an un- 
lawful act, condemned by all laws. Vide 2 Hen. 4. 9. 
Coke, lib. 10. fel. og. Bewfage's cafe, and 19 Eliz. Dy. 355. 
Oneley's caſe, 2 Hen. 5. 10. And where it was alleged, 

that Simony is ſuch a ſpiritual thing, and ſuch an offence 
whereof the common law takes not any notice, at leaſt- 
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wiſe did not before the ſtatute 13 Eliz. That was 


denied. Secondly, it was held, that this declaration is 
not good; for the promiſe is to pay him, after that he 
is rector; and he ſhews that he was rector by his pro- 
curement upon this promiſe, which cannot be; for he 
never was rector, but a parſon utterly diſabled to be 2 
parſon by this ſimoniacal contract, as in 23 Eliz. for 
not reading of articles, and the caſe in Cob. Lit. Vernon's 
caſe, for the buying of offices; whereupon it was held 
to be error,and the judgment was reverſed, 


No. IX. 


Oaths of Simony from biſhop Gibſon's Codex, page 
802. 


Ann. 1138 in the council of 1/:/tmin/?. Cum inueſtituram 
aliquis per epiſcopum acceperit, precipimus, ut ſuper evangelium 
juret, ſe nihil propter hoc, vel per ſe, vel per aliquam aliam 
perſonam, dediſſe alicui, vel promiſiſſe. 


Spel. vol. 2, 


P* 39» 


Ann. 1222. In the council of Oxford, the oath is, quod Const. Step: 


propter preſentationem illam nec promiſerit, nec dederit aliguid © 
preſentanti, nec aliquam propter hoc interit pactionem. 
Ann. 1236. Among the conſtitutions of S. Edmund 
archbiſhop, one is, againſt the reſervation of penſians out 
of benefices; for which miſchief, and all others of the 


de-jurejurando 


C. preſc "1. 


Spel. vol, 2. 
p- 205 


like nature, the following remedy is provided: Nes ut 


melius obviemus talibus morbis, Preſentantis & præſentati 
recipimus juramentum, uad nec promiſſua nec paclis illicita 
inter venerit. 

Ann. 1391, In archbiſhop CouNtney's decree againſt 
cbop-churches, the oath preſcribed is, quod propter earum 
[ perſonarum] præſentationem non dederunt, nec promiſer unt, 
directe vel indiredte, per ſe vel ſabmiſſat berſenas aliquid 
preſentantibus, vel aliis perſonts quibuſcungue; quodque obligalt 
non fant, nec eorum amici pro ſe, Jurateria aut pecuniaria 
cautione, de igſis beneficits reſignandis vel permutandis, nec 
aliguem illicitum in ea parte contracturn, fuci um vel Prein Jam, 
de ipſorum voluntate & ſcientia, ſunt ſartiti. 


Aun. 


Ibid. 643; 


1 Morton, 


25. b. 


E 
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Ann. 1551, or 1552. (5, or 6 Edw. 6.) in the chapter 
of the Reformatio Legum, which is entitled forma juramenti 


miniſtrorum, the oath is; ſe nec antea dediſſe quicquam, nec 
poſtea daturum, aut de dando partum interceſſiſſe, vel in- 
terceſſurum, vel ipſo authore, vel aliaguocungue procuratore, 
aut vicario, reſpettu præſentis ſacerdotii quod jam ſumit : Et 
i quiſquam illum celans, hoc in genere quicquam molitus eſt, 
fe, quam primum norit, epiſcopo renunciaturum, & eius 
arbitrio ceſſurum parto ſacerdocio. 


— CC 


Thus far Biſhop Gibſon. 
Note, The form of the oath againſt Simony in Jreland 


are added to the former: * And for the better expreſſing 


/* 7. is the ſame with that in England; but the followi d 
. 8 is WI England; e following words 
He Cage e 

rub 7 


N cc 
or 
cc 

cc 

cc 

cc 

cc 

(e 

cc 


cc 


6c 
cc 


of this curſed abuſe, we ordain and appoint, 
that if any clerk, or any other with his conſent, ſhall 
ſeal any bond or bill to any perſon or perſons, with 
condition d ſignation of his benefice, whereto he is 
to be or hath been preſented; or ſhall make, or 
covenant to make, any leaſe of the profits of the ſaid 
benefice, or any part thereof, unto the patron or any 
belonging to him, or any other perſons to his or theic 
uſe, to continue during his incumbency, or for above 
three years, - or with ratable diminution of the rent 
under the true value; he ſhall be holden convict of 
Simony, and proceeded againſt according to the ſeverity 
of the ancient canons in that behalf.” 


The Engliſh canons were made in 1603. ( ſee page 2.) 


and the Jriſb in 1634. ſo that the framers of the Jriſb 
eccleſiaſtical conſtitutions profited much by the ex- 
perience of a few years. 
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